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your facility’s law library.

Your Responsibility When Using the Information Provided Below:

REMEDIES FOR LOSS OR DAMAGE OF PERSONAL PROPERTY BY CDCR STAFF

(October 2018)

We are sending you this letter in response to your request for advice or assistance
concerning CDCR staff losing or damaging your personal property. We are not able to provide you
with individual advice or assistance. However, we hope that the information in this letter will answer
your questions and help you take steps to seek replacement or repair of your property or money
compensation for the value of your property.

You may have to go through several steps to try to get a remedy for your lost or damaged
property. In most cases, you will first have to file a CDCR Request for Interview, followed by a
CDCR administrative appeal. If your CDCR administrative appeal is denied at all levels of review,
you should then present a Government Claim to the California Department of General Services,
Office of Risk and Insurance Management. If the Government Claim is denied, you can file a small
claims lawsuit (or, in some situations, some other type of legal action).

1. Filing a Request for Interview (CDCR Form 22)

The CDCR has a process for people in prison or on parole to file “informal” grievances
asking CDCR staff to provide information or take some type of action. This is done using a CDCR
Form 22 Inmate/Parolee Request for Interview, Item or Service.'

Get the official triplicate Form 22 from staff and fill it out. Identify what property was lost
or damaged, provide any information you have as to what happened to it, and ask that it be
returned, or repaired, or replaced, or that the CDCR compensate you with money equal to the value
of the property. Keep the goldenrod-colored copy of the form and mail or give the other copies to
the staff member who was most directly involved in the property loss or damage. If your request is

! 15 CCR § 3084.2(b); 15 CCR § 3086.
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denied, submit the form to that staff member’s supervisor. The timelines for staff to respond to a
Form 22 are relatively short — three working days for the initial staff response and seven calendar
days for a supervisor’s review.”

As a general rule, you should file a Form 22 before you file a formal CDCR administrative
appeal. This is because the Appeals Coordinator may refuse to allow you to file an administrative
appeal if you have not first filed a Form 22.°

Also, it is important to know that filing a Form 22 request does not stop the clock for
administrative appeal timelines* and does not exhaust administrative remedies for purposes of court actions.” Thus, if
the deadline for filing an administrative appeal is drawing near, you should go ahead and file your
administrative appeal and state on the administrative appeal that you have already filed a Form 22
and are awaiting a response.’

2. Filing a CDCR Administrative Appeal

If you are not satisfied by the responses to your Form 22 (or if you were not required to file
a Form 22), you can file a CDCR Form 602 administrative appeal asking for repair, replacement, or
compensation for your lost or damaged property.

You should submit your administrative appeal within 30 calendar days after the loss or
damage or within 30 calendar days after you first learned about the loss or damage.” If your appeal is
denied at the first level of review, you should re-submit it to the second level of review. If your
appeal is denied at the second level, submit it to the third level of review. You will have 30 calendar
days after receiving a response to re-submit your appeal to the next higher level of review.®

For more information about administrative appeals, send a written request for a free
administrative appeals manual to the Prison Law Office, General Delivery, San Quentin, CA 94964.
The manual is also on the Resources page at www.prisonlaw.com.

2 15 CCR § 3086(5)(4), (h).

3 15 CCR § 3086(e)(2); but see DOM § 54100.8 (appeals coordinator has discretion to allow administrative appeal to
proceed if “submittal of a CDCR Form 22 is unwatranted and/or would not contribute to the outcome of the
appeals process”). If there is any uncertainty, it is wise to submit a Form 22 before filing a formal appeal.

4 15 CCR § 3086(c)(2).
5 15 CCR § 3086().

6 15 CCR § 3086(c)(2).
7 15 CCR § 3084.8(b).
8 15 CCR § 3084.8(b).
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There are some special considerations for lost or damaged property appeals:

¢ All property damage or loss arising from the same event must be included in one
administrative appeal.’

¢ You should attach any relevant CDCR Form 1083 Inmate Property Inventory
documenting your possession of the property."’

¢ If property is lost or damaged during transfer, submit the appeal to the receiving
prison."
¢ If property is lost or damaged during release, submit your appeal to the prison from

which you were released, unless you have information showing that parole staff
actually had possession of the property."

The CDCR should accept responsibility for loss or destruction that was due to negligence or
intentional wrong-doing by CDCR staff.” On the other hand, the CDCR will not accept
responsibility for loss or damage caused by you or by other incarcerated people.'* In some cases,
there may be disputes about whether the property that was taken was contraband or disallowed by
prison rules.

If the CDCR accepts responsibility for the loss or damage, prison staff will first try to either
repair the damage or find a replacement item. If you refuse to accept a reasonable offer of repair or
replacement, the CDCR may deny your administrative appeal.”

If the CDCR accepts responsibility for the loss or damage, and the item cannot reasonably
be repaired or replaced, the CDCR should reimburse you with money for the value of the item. If
the amount that the CDCR offers you is not acceptable, you should file your administrative appeal
to the higher level(s) of review. Also, if the amount offered is over $100, the reimbursement must be
approved by the CDCR Appeals Chief at the third level of review and also by the state’s

9 15 CCR § 3084.9(H).

0 DOM § 54100.8.

11 DOM § 54100.23.2.

12 DOM § 54100.23.3.

15 15 CCR § 3193(b).

14 15 CCR § 3193(a).

15 15 CCR § 3084.9()(5).
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Government Claims program.'® When payment is approved, you will be required to sign a release

form releasing the state from any further liability for the loss or damage."’

If the CDCR does not accept responsibility, you can file a Government Claim form, as
described in Section 3, below.

3. Filing a Government Claim

If you completed the CDCR administrative appeal process, and the CDCR did o accept
responsibility, your next step is to file a Government Claim form with the Department of General
Services, Office of Risk and Insurance Management." This is an important step because completing
the Government Claim process is usually required before you can file any sort of court action for
your lost or damaged property."”

The deadline to file a Government Claim form is six months after the date of the wrongful
or negligent act that caused the property loss or damage or after the date that you first discovered
the loss or damage.” The six-month time limit is not extended just because you are in prison ot on
parole.” If you get near the six-month deadline, and your CDCR administrative appeal has not yet
been completed, you should go ahead and file your Government Claim form before you get
responses through the third level of review. Also, if you miss the deadline for filing a Government
Claim form, you can request permission to file a late claim, as described below.

To file a Government Claim, fill out and file a Government Claim form. A copy of this form
with filing instructions is attached to this letter. The form should be available in the prison law
libraries and is on the Department of  General Services website at
www.dgs.ca.gov/otrim/Programs/GovernmentClaims.aspx. You could also try requesting a form by
writing to the Government Claims Program, Office of Risk and Insurance Management,
Department of General Services, P.O. Box 989052, MS 414, West Sacramento, CA 95798.

On the form, you must describe the facts supporting your claim, such as the type of property
that was damaged or lost, the extent of the damage, who caused it, and when and how it occurred.
Attach copies (not originals) of any documents that support the claim and copies of your
administrative appeals and responses. Then sign the form and mail it to the address listed on the
form, along with either a $25 filing fee or a request for a fee waiver.”” Enclose a copy of the form

16 15 CCR § 3084.9(f)(6); 15 CCR § 3193(b); DOM § 54100.23.5.
1715 CCR § 3084.9(f)(7).

18 The name of the agency that handles Government Claims has changed several times over the years. In the past, it
was the Board of Control and then the California Victims Compensation and Government Claims Board.

19 See Government Code § 945.4; Government Code § 950.2.
20 Government Code § 901; Government Code § 911.2.

2l Government Code § 945.6(c); see also Torres v. California Dept. of Corrections and Rehabilitation (2013) 217 Cal. App.4th
844 [158 Cal.Rptr.3d 876] (no tolling during parole).

22 Government Code § 905.2(b).
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and a pre-addressed, postage-paid envelope; the clerk who files the form will stamp the extra copy
and send it back to you as evidence that the claim was filed. It is also a good idea to keep a copy of
the claim when you send it in case the package is lost or delayed.

To ask for a fee waiver, fill out the Affidavit for Waiver of Government Claims Filing Fee
and Financial Information Form and attach a certified copy of your trust account balance sheet.” A
sample copy of the fee waiver request form is attached to this letter. The fee waiver request form
should be available in the prison law libraries, on the Department of General Services website, or by
writing to the Department of General Services.

If you did not meet the six-month deadline for filing a Government Claim form, you will
also need to ask for permission to file a late claim. You can ask for permission to file a late claim up
to one year after you found out about the property loss or damage. When you fill out and send your
claim form to the Department of General Services, attach a letter explaining why you did not file
your claim on time.” The Department of General Services must allow a late claim to be filed in
certain circumstances, including the following:

¢ The failure to present the claim on time was due to mistake, inadvertence, surprise,
or excusable neglect and the state was not prejudiced by the failure to file a timely
claim.” However, mere ignorance of the six-month deadline may not be good cause
for missing the deadline.”

¢ The person who suffered the damage or loss was a minor during all of the six-month
deadline period.”’
¢ The person who suffered the damage or loss was unable to present a timely claim

due to physical or mental incapacitation during all of the six-month deadline period.28

The Department of General Services has 45 days to act on a request to file a late claim.” If it grants
the request, it will file the claim and then either grant or deny the claim itself. If it does not act on a

2 Government Code § 905.2(c).

2 Government Code § 911.4. The one-year limit does not include time during which the plaintiff is mentally
incapacitated and does not have a guardian or conservator. Government Code § 911.4(c).

% Government Code § 911.6(b)(1); see Torbitt v. Fearn (1984) 161 Cal.App.3d 860 [208 Cal.Rptr. 1].
2 See Harrison v. County of Del Norte (1985) 168 Cal.App.3d 1 [213 Cal.Rptr. 658].

27 Government Code § 911.6(b)(2).

28 Government Code § 911.6(b)(3).

2 Government Code § 911.6(a).
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request to file a late claim, the request is considered to be denied when 45 days have passed.” If the
request is denied (either by a denial notice or failure to act, you may be able to seek court review.”!

If you do not propertly fill out the claim form, miss the claim deadline (and haven’t requested
permission to file a late claim), or do not submit the proper fee or fee waiver request, the
Department of General Services must notify you of the defects,”® and may allow you to correct the
defects.”

The Department of General Services should act on a claim within 45 days after it is filed.™
In most cases, the Department of General Services will send a formal notice stating that the claim
was denied. Sometimes the Department of General Services does not act on the claim, or does not
send any notice of its decision denying the claim. If the Department of General Services does not
act on a claim or does not send a notice of denial, the claim is deemed denied as of 45 days after it

was filed.”

4. Filing a Small Claims Lawsuit

If you filed a Government Claim, and it was denied, you can seek relief through a court
action. A small claims lawsuit is the speediest and easiest type of legal action for getting
compensation for lost or damaged personal property. You may bring a small claims court action for
an amount of damages up to $10,000.*

Because the state of California and its agencies are immune from most lawsuits for money
damages, people in prison usually cannot bring small claims actions against the CDCR or the prison
itself. However, people may sue individual CDCR staff members who lost or damaged the property

30 Government Code § 911.6(c).

31 A Department of General Services” denial of a request to file a late claim can be challenged by a petition in the
superior court of the county where the loss or damage occurred, filed within six months after the date that the
Department of General Services denied the request. (Government Code § 946.6; see e.g. Renteria v. Juvenile Justice,
Department of Corrections and Rebabilitation (2006) 135 Cal. App.4th 903 [37 Cal.Rptr.3d 777] (late petition was excused
by a court when attorney’s secretary mistakenly erased the filing deadline from the attorney’s calendar). The rules
for such a petition are in Government Code § 946.6, Code of Civil Procedure § 1005(b), and Code of Civil
Procedure §§ 1010-1013. If the court grants the petition, the deadline for you to file a lawsuit will be 30 days after
the order. Government Code § 946.6(f). If the court denies the petition, you can appeal the issue to the state court
of appeal and then request review by the California Supreme Court. However, if these efforts are unsuccessful, you
will not be allowed to proceed with a lawsuit.

2 Government Code § 910.8; Government Code § 911.3(a).

3 Government Code § 910.4; Government Code § 910.6; Government Code § 911.4. If the Department of General
Services does not give notice of the defect, it waives the right to argue in court that that the plaintiff did not
exhaust the Government Claims process. Government Code § 911; Government Code § 911.3(b); Sykora ».
Department of State Hospitals (2014) 225 Cal. App.4th 1530, 1535-1538 [171 Cal.Rptr.3d 583].

3 Government Code § 912.4.
% Government Code § 912.4(c).
3 Code of Civil Procedure § 116.221.
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or who set the policy requiring destruction of the property. If in doubt, name both the CDCR and
the individual staff members as defendants to the lawsuit.

Small claims lawsuits are filed on standard complaint forms. State in your complaint that you
have exhausted all administrative remedies (meaning you completed the CDCR administrative
appeal process and the Government Claim process) prior to filing the small claims complaint. The
complaint must be filed in the county where the property loss occurred or where the defendant
resides.” There is a fee for filing a small claims action, but if you cannot pay the fee, you may ask the
court to waive the fee.” The basic court forms for filing a small claims suit and fee waiver request
(Forms SC-100-INFO, SC-100, SC 100-A and MC-030) are attached to this letter. Forms should
also be available by writing to the clerk of the local superior court.

You do not need to appear in court to litigate a small claims case. Instead, you can send the
coutrt documents supporting your claim, including declarations written by yourself and/or others
and signed “under penalty of petjury.”” Also, a family member, friend, or other advocate can go to
the court hearing on your behalf, so long as that person is not a lawyer.*

Generally, you cannot appeal if you file a small claims action and the court denies your
4
claim.

The California Department of Consumer Affairs publishes a free self-help manual on small
claims actions called The Small Clainms Court: A Guide to lis Practical Use. The Prison Law Office can
provide a free copy of that manual upon request. The manual also is available at
www.dca.ca.gov/publications or by writing to Department of Consumer Affairs, Office of
Publications, Design & Editing (PDE) 1625 North Market Boulevard, Suite N-112, Sacramento, CA
95834. Also, forms and more information on small claims lawsuits can be found on the California
Courts’ Self-Help Center website at www.courts.ca.gov/selfhelp-smallclaims.htm.

Other types of legal actions for money damages are beyond the scope of this letter, but here
is some additional information:

¢ If your lost or damaged property was worth more than $10,000, (making a small
claims action unavailable), you can file a state tort lawsuit against the prison staff
who caused the loss or damage. However, state tort lawsuits more complex and
more difficult to litigate from inside prison than small claims lawsuits.

37 Code of Civil Procedure § 116.370; Code of Civil Procedure § 116.395.
3 Code of Civil Procedure § 116.320(c).

% Code of Civil Procedure § 116.540(f).

40 Code of Civil Procedure §§ 116.510-116.530.

# Code of Civil Procedure § 116.710(a).



Prison Law Office
Personal Property Letter (revised October 2018)

page 8

¢ A petition for writ of mandate may be used to get the CDCR to return property or
its value in money (called a claim for “specific recovery of property”) that was lost or
destroyed by prison staff,* exvept that a mandate petition cannot be used to seek
compensation for property that was confiscated or destroyed as being contraband.”

¢ A petition for writ of habeas corpus cannot be used to seek compensation for lost or
damaged property.**
¢ Except in very unusual circumstances, a person will #of be able to get compensation

for lost or damaged property through a federal civil rights (“section 1983”) action.®

attached: Government Claim forms, small claims forms

42

43

44

45

Escamilla v. California Dept. of Corrections and Rebabilitation (2006) 141 Cal.App.4th 498 [46 Cal. Rptr.3d 408].
Flores v. California Dept. of Corrections and Rebabilitation (2014) 224 Cal. App.4th 199, 205-208 [168 Cal.Rptr.3d 204].

See Flores v. CDCR 2014) 224 Cal. App.4th 199, 206 [168 Cal.Rptr.3d 204] (state tort lawsuit is a proper action to
seek return of or compensation for property wrongfully confiscated as contraband); Escamilla v. CDCR (2006) 141
Cal.App.4th 498, 509-510 [46 Cal.Rptr.3d 408].

Hudson v. Palmer (1984) 468 U.S. 517, 533 [104 S.Ct. 3194; 82 L.Ed.2d 393] (deprivation of property does not
violate due process where state has available and adequate post-deprivation remedies); Logan; Blueford v. Prunty (9th
Cir. 1997) 108 F.3d 251, 255-526 (person cannot bring due process claim for loss of funds unless they show that
state does not provide an adequate post-deprivation remedy); Barett v. Centoni (9th Cir.1994) 31 F.3d 813, 816-817
(California provides adequate post-deprivation remedies for property damage or confiscation). A § 1983 suit may
be allowed when a person’s court transcripts or other legal material are lost or destroyed and deprived the person
of their constitutional right of access to the courts. Vigliotto v. Terry (9th Cir. 1989) 873 F.2d 1201, 1202-1203.
There is also a possibility that a § 1983 would be allowed where loss or destruction of property resulted in the
person being deprived of some basic human necessity and thus violated the prohibition against cruel and unusual
punishment or the disability rights laws.
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MC-030

ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address): FOR COURT USE ONLY

TELEPHONE NO.: FAX NO. (Optional):
E-MAIL ADDRESS (Optional):
ATTORNEY FOR (Name):

SUPERIOR COURT OF CALIFORNIA, COUNTY OF
STREET ADDRESS:

MAILING ADDRESS:
CITY AND ZIP CODE:
BRANCH NAME:

PLAINTIFF/PETITIONER:
DEFENDANT/RESPONDENT:

CASE NUMBER:

DECLARATION

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date:
(TYPE OR PRINT NAME) (SIGNATURE OF DECLARANT)
] Attorney for ] Plaintiff [ Petitoner [] Defendant
L] Respondent ] other (Specify):
Sudical Gounal of Catforma - DECLARATION Page 1 of 1

MC-030 [Rev. January 1, 2006]
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Case Number:
Yo [1V:¥.\l Proof of Mailing (Substituted Service)

&/ This form is attached to Form SC-104. Use this form ONLY if you mailed the documents in@ and someone ¢lse

personally gave them to the person, business, or public entity served.

Notice to Server

You must:

* Be at least 18 and not listed in this lawsuit.
* Fill out @—@ of this form and attach it to Form SC-104.

@

©)

O,

®
®

Documents served by mail:

a. [ SC-100, Plaintiff’s Claim and ORDER to Go to Small Claims Court
b. [ SC-120, Defendant’s Claim and ORDER to Go to Small Claims Court
c. [ Other (specify):

Name and address of the person, business, or public entity served:

a. If you served a person, write the person’s name and address below:

Name:

Address:

Street City State Zip
b. If you served a business or public entity, write the name and address of the business or public entity, the person
authorized for service, and that person’s job title:

Business or Public Entity Name Person Authorized for Service Job Title

Address:

Street City State Zip

I put copies of the documents listed in @ above in an envelope, sealed the envelope, and put first-class prepaid
postage on it. I addressed the envelope to the person, business, or public entity listed in @ and mailed the envelope
by leaving it at (check one):

a. [J A U.S. Postal Service mail drop or

b. [] An office or business mail drop where I know the mail is picked up every day and deposited with the
U.S. Postal Service.

I mailed the envelope:

a. On (date): b. From (city, state):

My address is:

I declare, under penalty of perjury under California State law, that the information above is true and correct.

Date:

Type or print server’s name Server signs here after mailing
Judicial Council of California, www.courtinfo.ca. Ih 2 : SC-104A, P 10of1
SR e Proof of Mailing (Substituted Service) o

Code of Civil Procedure, §§ 116.340, 415.20 (Small Claims)





