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The Prison Law Office is a non-profit public interest law firm that strives to protect the rights 
and improve the living conditions of people in state prisons, juvenile facilities, jails and immigration 
detention in California and elsewhere. The Prison Law Office represents individuals, engages in class 
actions and other impact litigation, educates the public about prison conditions, and provides technical 
assistance to attorneys throughout the country. 

Order forms for The California Prison and Parole Law Handbook are available at: 
www.prisonlaw.com or by writing to: 

Prison Law Office 

General Delivery 

San Quentin, CA 94964 

In addition, many self-help information packets on a variety of topics are available free of 
charge on the Resources page at www.prisonlaw.com or by contacting the Prison Law Office at the 
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*** 
 
 
 

YOUR RESPONSIBILITY WHEN USING THIS HANDBOOK 
 

When we wrote The California Prison and Parole Law Handbook, we did our best to provide useful 
and accurate information because we know that people in prison and on parole often have difficulty 
obtaining legal information and we cannot provide specific advice to everyone who requests it. 
However, the laws are complex change frequently, and can be subject to differing interpretations. 
Although we hope to publish periodic supplements updating the materials in the Handbook, we do 
not always have the resources to make changes to this material every time the law changes. If you use 
the Handbook, it is your responsibility to make sure that the law has not changed and is applicable to 
your situation. Most of the materials you need should be available in a prison law library or in a public 
county law library. 
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10.1 Introduction 

A person incarcerated in California may have unresolved charges from a county within 
California or from the federal government or another state.1 The charges might be for a criminal case, 
a traffic violation, or a probation or parole violation. In such cases, a prosecutor or law enforcement 
agency may place a “detainer” (sometimes called a “hold”) on the person. A detainer is an order that 
requires CDCR or jail officials to give notice of a person’s release date so the prosecutor or law 
enforcement agency will have an opportunity to take custody of the person and prosecute the charges.  

A person in prison who does not do anything to resolve a detainer is likely to face prosecution 
on the detainer and face more time in custody at the end of the current prison term. In most cases, a 
person will want to take any available steps to resolve a detainer as soon as possible. Resolving a 
detainer may give a person an opportunity to serve any new term concurrently (at the same time) with 
the existing prison sentences or to get a one-third length consecutive sentence tacked on to the current 
term. Resolving any outstanding charges mays also may also make it more likely that a person will be 
able to get into rehabilitative programs or be housed in lower security. Finally, resolving outstanding 
charges may help a person better plan for life after release by reducing the uncertainty about whether 
they will face further incarceration.  

The final portions of the chapter provide an overview of the procedures for extraditing 
(forcibly transferring) a person in a California prison at the end of a California prison term to face 
charges in an out-of-state or federal case and the laws for involuntary transfers to other states to 
complete unfinished probation or parole terms. 

OVERVIEW OF DETAINERS AND THEIR IMPACT  

10.2 Definition of a Detainer 

A detainer or “hold” is placed on a person in prison who is wanted by some government 
authority for another criminal charge, an unserved sentence, or a parole or probation violation charge. 
Law enforcement officers and prosecutors file detainers with prison authorities asking to be notified 

                                                 
1 A person may face criminal charges for new offenses committed in prison; considerations concerning such charges 

are discussed in § 5.6. Immigration (ICE) detainers are discussed in Chapter 13. 
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before the person’s release so they will have an opportunity to take custody of the person. Detainers 
can be based on many different types of charges and may be based on warrants that are years or even 
decades old. 

There is no special format for a detainer. It may be a letter or a form, and it may or may not 
include a copy of an official charging document. 

10.3 What to Do If No Detainer Has Been Filed 

Even if no detainer has been filed, a person may believe that they are wanted for a criminal 
charge or a probation or parole violation by a California county, another state, or the federal 
government. The person should consider the available options and the pros and cons of taking action 
to try to resolve the matter. People who are unsure about what to do should try to talk with a lawyer 
who can help explain the situation and assist with communication with the prosecutor or law 
enforcement agency. The public defender’s office in the jurisdiction where the offense was committed 
may be able to provide advice or assistance, including finding out whether any criminal charges actually 
have been filed.  

People in prison may also ask CDCR staff to run a warrant check to see if there are any 
outstanding charges. However, people should be aware that the CDCR may contact a law enforcement 
agency or prosecutor if the prison staff believes there may be a possible outstanding case but the 
CDCR has not received a detainer.2 

If no charges have been filed, it is usually in a person’s best interest not to do anything. Asking 
CDCR staff to look into the matter or contacting law enforcement or the prosecutor may provoke 
action on an unknown or neglected case. On the other hand, some people may think that the 
authorities eventually will prosecute them and want to speed up the inevitable.  

In some cases, a criminal charge will have been filed, but either a detainer has not been issued 
or it has not been sent to the prison officials. A person may want to ignore such charges in the hope 
that the prosecutor will lose interest and drop the case or that the prosecutor's evidence or witnesses 
will become unavailable. However, if a person wants to go ahead and try to resolve the charges, the 
steps to be taken will depend on where the charges were filed: 

 For a California criminal charge, a person in prison may demand a trial or sentencing 
under Penal Code § 1381 even if no detainer has been filed (see §§ 10.14-10.15). 

 For a California probation violation charge, a person can request disposition under either 
Penal Code § 1203.2a or Penal Code § 1381 even if there is no detainer (§ 10.16). 

 For federal or out-of-state criminal charges, the Interstate Agreement on Detainers (IAD) 
process for requesting disposition cannot be used unless a detainer has been filed (§§ 
10.18-10.19). However, a person can send a demand for a speedy trial to the prosecutor 
for the charging jurisdiction based on the federal constitutional right to a speedy trial or 
to due process (§§ 10.9-10.10). A person could also ask the prosecutor to file a detainer 
so that the person can demand a speedy trial pursuant to the IAD (§ 10.19) or ask for a 

                                                 
2 DOM § 72040.5.5. 
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“Stoliker” transfer to serve an out-of-state or federal term at the same time as the 
California term (§ 10.29). 

 For federal or out-of-state probation or parole violation proceedings, the lack of a 
detainer does not affect the options, which are discussed in §§ 10.30-10.31. 

10.4 Notification of a Detainer 

After a law enforcement or prosecuting agency notifies the CDCR that there is a charge 
pending against a person, the prison case records office should promptly notify the person about the 
detainer and any options available for resolving it.3 The notification will be on a CDCR Form 661 
Inmate Notification and Agency Acknowledgment of Detainer Receipt (included as Appendix 10-A). 
The records office will usually attach a copy of the detainer. 

The Form 661 will show the date the detainer was filed, the charge on which it is based, and 
the name of the agency that filed it. The case records staff should check the appropriate box indicating 
what speedy trial procedures may apply. 

Sometimes CDCR records officers make mistakes on the Form 661, including misidentifying 
the type of detainer or how it can be resolved. People should try to double-check this information. 
Small differences – such as whether the detainer is based on a probation violation or a new criminal 
charge – can affect a person’s rights.  

In many cases, the Form 661 is issued while a person is in the reception center. In such cases, 
the CDCR staff may refuse to provide the forms for resolving a detainer, telling the person to wait 
until they are transferred to a programming prison before requesting disposition of the detainer.4 This 
practice is because the CDCR staff are especially busy at the reception centers and may not want to 
deal with extra paperwork or keeping track of people who request disposition and then are transferred. 
However, the laws that give people the right to request disposition of outstanding charges do not bar 
people in reception centers from requesting disposition. Furthermore, it can be in a person’s best 
interests to request a disposition as soon as possible because any concurrent sentence may not start 
running until the sentence actually is imposed. Thus, if CDCR staff refuses to process a request for 
disposition, a person should consider filing an administrative appeal (see Chapter 1). If the appeal is 
unsuccessful, a person could consider filing a petition for writ of habeas corpus in state court (see 
Chapter 15). 

10.5 How a Detainer Can Affect a Person in Prison 

California officials have the authority to decide how a detainer affects a person’s classification 
and custody level, even if the detainer is from the federal government or another state.5 

 Having a detainer on file can impact housing and eligibility for prison programs. The CDCR 
does not add points to a classification score for detainers, but detainers are noted as an administrative 

                                                 
3 15 CCR § 3370.5(a); DOM § 72040.5. 

4 DOM § 72040.5.2.1; DOM § 72040.6.1. 

5 Nelson v. George (1970) 399 U.S. 224, 229-230 [90 S.Ct. 1963; 26 L.Ed.2d 578]. 
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determinant that can affect classification matters.6 A person with a detainer that is likely to result in a 
significant additional period of incarceration or in deportation cannot be placed at a Level I (minimum 
security) facility without perimeter gun towers.7 Any detainer will make a person ineligible for the 
Alternative Custody Program.8 In addition, having a detainer may be a factor in whether not a person 
will be able to get into other types of rehabilitative programs.   

10.6 Deciding What To Do After Notification of a Detainer  

A person who has a detainer should determine whether there are ways to resolve the charge 
before the end of the current prison term. Many of the possible options are listed on the CDCR Form 
661. These options are discussed in the following sections. 

Even if it is possible to resolve a pending charge, a person first should decide whether 
resolving the charge is a good idea.  Factors to be considered include the detainer’s effect on 
classification and programming, uncertainty regarding the future, whether passage of time may result 
in prosecution or defense witnesses becoming unavailable or cause the prosecutor to lose interest in 
the case, and the possibility that statutory time limits for bringing the case to trial will expire. 

One of the most important reasons for resolving a detainer as soon as possible is that the 
person might end up serving a longer total time in prison if the new charge is not resolved until the 
end of the current prison term.  If the judge decides to run any new term concurrently (at the same 
time) with the present sentence, the sooner the time on the new sentence begins to run, the sooner 
the person will be released.9 If the judge decides to run the terms consecutive to the present sentence, 
then usually the “subordinate” terms will have to be set at one-third the length of the mid-term 
sentence.10 

People with detainers from more than one jurisdiction should be aware that even if there is a 
way to demand resolution of all of the cases, there is no requirement that all of the proceedings happen 
at once. A person who is in custody in one jurisdiction for prosecution of a case has no right to 
demand that the prosecutor in another jurisdiction take action before the first case is resolved.11  

Given the many factors that need to be considered, it is difficult to predict the best course of 
action, and a person should try to seek advice from a lawyer. However, most people will want to clear 
their records of detainers as soon as possible. 

10.7 Negotiating Resolution of the Charges 

It may be possible to negotiate with the prosecutor or other officials where the criminal charge 
is pending to try to convince them to drop or reduce the charge. Negotiation should be conducted 

                                                 
6 15 CCR § 3375.2(b)(13) (“HOL” is the classification acronym for detainers). 

7 15 CCR § 3375.2(a)(4). 

8 15 CCR § 3078.3(a)(6). 

9 Penal Code § 669. 

10 Penal Code § 1170.1; see examples of exceptions in Penal Code § 667.6(c)-(d); Penal Code § 1170.1(b)-(c); Penal Code 
§ 1170.13; Penal Code §§ 1170.15-1170.16. 

11 Ng. v Superior Court (1992) 4 Cal.4th 29, 36-40 [13 Cal.Rptr.2d 856]. 
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only through a lawyer, after consideration of the potential risks and the likelihood of obtaining a 
favorable agreement.  A person who wants to try to negotiate a disposition should contact the public 
defender’s office for the jurisdiction where the charges are pending or should hire a criminal defense 
attorney.  

There are many factors to consider in evaluating whether negotiation for dismissal has any 
chance of succeeding. Considerations include the seriousness of the outstanding charges, the nature 
of the current conviction and length of the sentence, the prior criminal record and in-prison behavior, 
and whether the prosecutor has violated any of the person’s rights by failing to respond to speedy trial 
requests.  

In response to a request for negotiation, the prosecutor could: dismiss the charges, state that 
the charges will be pursued, express a noncommittal reaction (such as, “I do not know what our office 
will do”), or ignore the communication entirely.  

If the prosecutor says that the charges will be pursued, a person usually will then want to 
request disposition of the charges in the hope that the prosecutor will not be able to meet any time 
limits triggered by a demand for trial (as described in §§ 10.14-10.16, 10.23) or, if the case is prosecuted, 
that any new sentence runs concurrent with the current prison term.  

10.8 What Happens When There Are Unresolved Detainers on the Release Date 

If a person incarcerated in California still has a detainer when their release date is approaching 
prison staff will notify the charging authorities of the impending release. The notification is supposed 
to occur no later than 60 days before the release date for an out-of-state agency and no later than 10 
days before the release date for an in-state agency.12 If the agency that placed the detainer responds 
that the warrant has been recalled, the CDCR staff will ask the prosecutor to issue a “hold release” so 
that the detainer can be removed. If the hold is not released, then at the end of the California term, 
the person will be turned over to either the authorities from the charging jurisdiction or the sheriff for 
the county where the person has been in prison. Whether a person is turned over to the charging 
authorities or to the local sheriff depends on the type of detainer and on whether the charging 
authorities are able to take immediate physical custody. 

If the detainer is based on a California criminal or probation violation case, the person can be 
taken into custody by the county authorities where the proceedings are pending. No formal court 
action is necessary. The CDCR may transfer the person to the demanding agency five calendar days 
before the scheduled release date (or five court days if the agency is more than 400 miles from the 
prison), so long as the agency agrees to keep the person in custody until the CDCR release date.13 
Alternatively, the CDCR may keep a person in custody up to five calendar days (or five court days if 
the agency is more than 400 miles from the prison) after the scheduled release date to facilitate pickup 
by the demanding agency.14 However, if the demanding agency fails to take custody within this time 

                                                 
12 15 CCR § 3370.5(f); see also DOM § 72040.7 (directing staff to send such notices 90 days before release date).  Penal 

Code § 4755(a). 

13 Penal Code § 4755(b). The person should receive custody credits toward any new term for these extra days in custody. 
People v. Lathrop (1993) 13 Cal.App.4th 1401 [16 Cal.Rptr.2d 830].  

14 Penal Code § 4755(b). 
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frame, then the CDCR must release the person. If a person is released to the streets, the detainer 
becomes void and the person cannot be arrested on the charges unless a court issues a new arrest 
warrant.15 

If the detainer is based on federal criminal proceedings or an unserved federal sentence, the 
person may be turned over directly to the custody of the U.S. Marshal. No formal extradition 
procedures are required, since the federal government’s authority extends to the entire country. 

A person with a detainer for an out-of-state criminal case generally cannot be transferred to 
the other state unless there are formal extradition proceedings or the person waives the right to such 
proceedings. The local sheriff will usually take custody of a person facing out-of-state criminal charges 
while the extradition proceedings are being conducted. (Extradition is discussed in § 10.32-§ 10.37.) 
People should note that if the detainer is based on an unserved criminal sentence imposed after a 
request for trial under the IAD, the request for trial constituted a waiver of extradition (see § 10.21). 

If a person has detainers from multiple agencies, the CDCR will give custody priority to either 
the agency that placed the first detainer or an agency that has issued a detainer for a previously-
imposed but unserved prison term.16  

CONSTITUTIONAL SPEEDY TRIAL AND DUE PROCESS RIGHTS 

10.9 Federal Constitutional Speedy Trial Right 

Every person facing formal criminal charges has a right to a speedy trial under the U.S. 
Constitution’s Sixth and Fourteenth Amendments. This constitutional right applies to people already 
serving a sentence.17 The goal of the right is to protect defendants from delays in prosecution in order 
to prevent undue pre-trial incarceration, minimize anxiety over accusations, and limit the likelihood 
that a long delay will impair the ability to present a defense.18  

Sixth Amendment speedy trial protections apply only to an “accused,” meaning a person 
subject to a formal indictment or information or arrested and held to answer.19 In California felony 
cases, the Sixth Amendment speedy trial right does not apply until after the preliminary hearing is held 
and an information is filed, or after an indictment is filed.20 In California misdemeanor cases, the Sixth 
Amendment speedy trial right applies starting when the person is arrested (if arrest results in actual 
restraint on liberty) or when the misdemeanor complaint is filed, whichever happens first.21 The point 
at which a person becomes “accused” of charges in the federal system or another state will depend on 
the policies and laws of the other jurisdiction. However, a person who is only subject to a detainer, 

                                                 
15 Penal Code § 4755(b). 

16 15 CCR § 3370.5(g). 

17 Smith v. Hooey (1969) 393 U.S. 374, 378-382 [89 S.Ct. 575; 21 L.Ed.2d 607]; In re Mugica (1968) 69 Cal.2d 516, 523-524 
[72 Cal.Rptr. 645]. 

18 Smith v. Hooey (1969) 393 U.S. 374, 377-378 [89 S.Ct. 575; 21 L.Ed.2d 607]. 

19 United States v. Marion (1971) 404 U.S. 307, 320 [92 S.Ct. 455; 30 L.Ed.2d 468]. 

20 People v. Martinez (2000) 22 Cal.4th 750, 754-755 [94 Cal.Rptr. 381]. 

21 Serna v. Superior Court (1985) 40 Cal.4th 239, 262 [219 Cal.Rptr. 420]; People v. Williams (2012) 207 Cal.App.4th Supp. 
1, 7-8 [144 Cal.Rptr.3d 360]. 
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but has not been formally held to answer on the allegation, is probably not protected by the Sixth 
Amendment right to a speedy trial. 

The Sixth Amendment speedy trial right does not protect people from excessive delays 
between conviction and sentencing; post-conviction delay is protected only by the Fourteenth 
Amendment right to due process (see § 10.10).22 

For an “accused” person, the Sixth Amendment applies regardless of whether there is other 
applicable state or federal law establishing specific speedy trial procedures, timelines or remedies.  

There is a four-part balancing test for deciding whether a defendant’s Sixth Amendment right 
to a speedy trial has been violated. The factors to be weighed are:  

 The length of the delay. Excessive delays are presumed to be prejudicial to a defendant 
because they can affect the reliability of a trial in ways that are difficult to know. The state 
has the burden of refuting the presumption by proving that an extreme delay has not 
caused any prejudice to the defendant. 

 The reason for the delay. Any deliberate delay or delay due to the state’s negligence will 
weigh against the state.  

 Whether the defendant asserted or failed to assert the right to a speedy trial. It will be 
especially hard to convince a court that the case should be dismissed if there has not been 
a prior demand for trial. However, once a speedy trial demand is received, the officials 
have a “constitutional duty to make a diligent, good-faith effort” to bring the person to 
trial.23 

 Whether the delay caused any actual prejudice to the defendant.24  

The remedy for a violation of the Sixth Amendment right to a speedy trial is dismissal of the 
case, which cannot be re-filed.25 

10.10 Federal Constitutional Due Process Right 

Although delays prior to formal charging do not violate the Sixth Amendment right to a speedy 
trial (see § 10.9), people may be able to challenge such delays as violations of the U.S. Constitution’s 
Fourteenth Amendment right to due process. For example, the right to due process protects a person 

                                                 
22 Betterman v. Montana (2016) __ U.S. __ [136 S.Ct.1609; 194 L.Ed.2d 723]. 

23 Smith v. Hooey (1969) 393 U.S. 374, 383 [89 S.Ct. 575; 21 L.Ed.2d 607]. 

24 Barker v. Wingo (1972) 407 U.S. 514, 530-534 [92 S.Ct. 2182; 33 L.Ed.2d 101]; see also Doggett v. United States (1992) 
505 U.S. 647, 655-658 [112 S.Ct. 2686; 120 L.Ed.2d 520] (extreme delay presumed to be prejudicial unless state 
demonstrates otherwise]; Chauncey v. Second Judicial District Court (9th Cir. 1973) 474 F.2d 1238, 1239-1240 (finding 
speedy trial violation where prison officials misinformed person as to which out-of-state county the charges were in, 
resulting in person sending demands for trial to wrong county, where they were ignored). 

25 Strunk v. United States (1973) 412 U.S. 434, 439-440 [93 S.Ct. 2260; 37 L.Ed.2d 56]. 
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in prison when a prosecutor delays filing a detainer or filing formal charges.26 To show a violation of 
due process, the defendant must show that the delay caused substantial prejudice to the right to a fair 
trial and was an intentional device used by the prosecutor or law enforcement agency to gain a tactical 
advantage.27  

10.11 State Constitutional Speedy Trial and Due Process Rights 

The California Constitution protects the due process and speedy trial rights of people accused 
of crimes in California.28 

The California constitutional right to a speedy trial applies more broadly than the federal Sixth 
Amendment right. People with California charges are entitled to a speedy trial starting from the date 
when an initial felony complaint or misdemeanor complaint is filed.29 The California right to due 
process also applies to delays prior to arrest or filing of charges, as well as to delays that occur after 
formal charges are filed. The rights also protect the right to timely notification of charges through the 
filing of a detainer.30 

California courts use the same balancing test for both speedy trial and due process issues under 
the state constitution. Courts consider whether the delay is intentional or due to negligence, whether 
the prosecution can show any justification for the delay, and whether the defendant can prove that 
the delay caused actual prejudice.31 

Other states have their own constitutional speedy trial and due process laws. A person 
incarcerated in California with a detainer from another state could possibly argue that a delay in 
charging, trial, or sentencing violated that state’s constitution.32 

10.12 Challenging Violations of Constitutional Speedy Trial and Due Process Rights 

A person who is facing a case where charges or trial have been delayed can assert the 
constitutional right to a speedy trial or due process by send a motion demanding a speedy trial to the 
court where the charges are pending. The person should attach a signed proof of service form showing 

                                                 
26 People may also be able to argue that pre-accusation delays violate any governing “statute of limitations” requiring 

that charges be filed within specified time limits. For example, California has a series of statutes requiring that various 
types of crimes be charged within certain time periods after the crime is committed or discovered.  See, e.g., Penal 
Code §§ 799-805. Other jurisdictions have their own statutes of limitations governing crimes committed there. 

27 United States v. Marion (1971) 404 U.S. 307, 324 [92 S.Ct. 455; 30 L.Ed.2d 468]; United States v. Lovasco (1977) 431 U.S. 
83 [97 S.Ct. 2044; 52 L.Ed.2d 756]. 

28 California Constitution, Article I, § 15. 

29 Penal Code § 691(c); People v. Martinez (2000) 22 Cal.4th 750, 754 [94 Cal.Rptr. 381]; People v. Hannon (1977) 19 Cal.3d 
588, 608 [138 Cal.Rptr. 885]; In re Mugica (1968) 69 Cal.2d 516, 523-524 [72 Cal.Rptr. 645]; People v. Vila (1984) 162 
Cal.App.3d 76, 83 [208 Cal.Rptr. 364]. 

30 People v. Cave (1978) 81 Cal.App.3d 954, 963-964 [147 Cal.Rptr.371]. 

31 People v Lowe (2007) 40 Cal.4th 937, 942-946 [56 Cal.Rptr.3d 209] (losing chance to serve concurrent terms does not 
show actual prejudice; person must show impairment to the ability to defense against the charge); People v. Martinez 
(2000) 22 Cal.4th 750, 754 [94 Cal.Rptr. 381]; Serna v. Superior Court (1985) 40 Cal.3d 239, 249 [219 Cal.Rptr. 420]. 

32 See, e.g., Zimmerman v. Superior Court (1967) 248 Cal.App.2d 56, 63 [56 Cal.Rptr. 226] (applying California speedy trial 
rights to person housed in out-of-state prison with California charges). 
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that a copy of the motion has been served on the prosecutor. The person should keep a copy of the 
motion and make a note of the date it was sent.  

A person who is not brought to trial within a reasonable time after making a speedy trial 
demand can then file a motion asking the court to dismiss the charges. If the court does not dismiss 
the case, the person could seek relief through whatever procedures are available in the jurisdiction 
where the charge is pending. In California, a pre-trial petition for writ of mandate and/or prohibition 
could be brought.33  If the claim is denied by the state courts, the petitioner can file a petition for writ 
of habeas corpus in federal court; however, the only federal remedy available prior to conviction is an 
order requiring authorities to bring the person to trial.34 

A person who is convicted can raise speedy trial or due process claims in a direct appeal from 
the conviction.  If a state conviction is affirmed by the state courts, the issue could then be raised in a 
federal habeas corpus petition.35 Such legal challenges would have to be filed in the jurisdiction where 
the conviction occurred, whether that be in California, another state or the federal court system. 

CALIFORNIA DETAINERS  

10.13  Introduction to California Speedy Trial Statutes 

A person incarcerated in a California prison who has another unresolved California case 
usually can get the matter dealt with fairly easily and quickly. There are procedures for requesting 
resolution of detainers based on pending felony or misdemeanor charges (§ 10.14), criminal 
convictions for which no sentence has been imposed (§ 10.15), probation violations (§ 10.16), and 
traffic tickets (§ 10.17).  

10.14 California Felony and Misdemeanor Charges (Penal Code § 1381) 

People incarcerated in California prisons who are facing additional California misdemeanor or 
felony charges have a statutory right to a speedy trial under Penal Code § 1381. The right applies 
regardless of whether a detainer has been filed with prison officials.36 Penal Code § 1381 requires a 
prosecutor to bring a case to trial within 90 days after receiving a person’s written demand for a speedy 
trial.37 It is usually in a person’s best interest to file a § 1381 demand as soon as possible after learning 
about any unresolved charges (see § 10.6). 

                                                 
33 Serna v. Superior Court (1985) 40 Cal.3d 239, 263 [219 Cal.Rptr. 420]. Petitions for writ of mandate and/or prohibition 

are discussed in Chapter 15. 

34 Braden v. 30th Judicial Circuit Court of Kentucky (1973) 410 U.S. 484, 489-490 [93 S.Ct. 1123; 35 L.Ed.2d 443]. 

35 Direct appeals from California criminal convictions are summarized in Chapter 14. Federal petitions for writ of habeas 
corpus are discussed in Chapter 16. 

36 Penal Code § 1381 also applies to persons serving sentences of more than 90 days in a county jail, juveniles 
incarcerated in the CDCR Division of Juvenile Justice (DJJ), or persons civilly committed for narcotics addictions. 
Penal Code § 1381.5 provides speedy trial rights for people in federal prisons facing California criminal charges, so 
long as they are incarcerated in a federal prison located in California. 

37 People v. Jacobs (1972) 27 Cal.App.3d 246, 257-258 [103 Cal.Rptr. 536]. 
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To trigger the Penal Code § 1381 timeline, a person must send a written notice and demand 
for trial to the prosecutor. The notice must state where the person is incarcerated and state that the 
person wants to be brought to trial. The statute also requires that a jail or prison official provide 
information about the nature, length and expected release date of the person’s current term.38 The 
CDCR should provide a person who wants to file a § 1381 demand with a packet of forms that 
includes a CDCR Form 643 Notice and Demand for Trial (Appendix 10-B). The person should fill 
out the form and forward it to the prison case records office so that prison staff can add the other 
required information and mail the form to the prosecutor by certified mail.39 People should try to 
follow the requirements of § 1381 carefully, as failing to do so might not trigger the speedy trial 
timeline.40 

Upon receiving a § 1381 request, the district attorney should fill out the receipt portion of 
Form 643 and send it back to the prison case records office. The person must then be brought to trial 
within 90 days after the date on which the district attorney received the §1381 notice and demand.41 
However, the 90-day period will be tolled (meaning the clock will stop running) if the person requests 
or agrees to a continuance beyond the 90 day period; a new 90-day period will begin running on the 
date to which the matter is continued.42 Also, the 90-day period will stop running if the person is 
unavailable for trial due to criminal proceedings in another case.43 

If the 90-day time period passes without the prosecutor bringing the case to trial, then the 
person in prison, the CDCR, the court or the prosecutor can request dismissal of the charges.44 A 
person in prison can send a motion to the court requesting dismissal under Penal Code § 1381 and 
stating the case name and number and the date upon which the speedy trial notice was sent and/or 
received. Alternatively, there are CDCR forms that a person can use to request dismissal: CDCR Form 
1006 Cover Memo - Motion to Dismiss, CDCR Form 668 Affidavit in Support of Motion to Dismiss 
Pending Charges, CDCR Form 669 Motion to Dismiss Criminal Charges Pending, and CDCR Form 
670 Order of Dismissal (all in Appendix 10-C). Case records staff should assist with the preparation 
and mailing of these forms.45  

                                                 
38 Penal Code § 1381. 

39 DOM § 72040.6.1 

40 People v. Garcia (1985) 171 Cal.App.3d 1187 [217 Cal.Rptr. 783] (letter inquiring if charges had been dismissed was not 
a demand to trial); Reynolds v. Superior Court (1980) 113 Cal.App.3d 510, 514 [169 Cal.Rptr. 868] (notice sent to court 
clerk but not to district attorney was insufficient); but see Smith v. Superior Court (1984) 159 Cal.App.3d 1172, 1176 
[206 Cal.Rptr. 282] (notice that was not endorsed by a prison official was still valid, where the form provided to person 
in prison did not contain a place for endorsement or notice that an endorsement was necessary); People v. Hughes (1974) 
38 Cal.App.3d 670, 675 [113 Cal.Rptr. 508] (motion made in open court for dismissal due to speedy trial denial 
provided adequate notice to start § 1381 timeline). 

41 Penal Code § 1381; see also Smith v. Superior Court (1984) 159 Cal.App.3d 1172, 1175 [206 Cal.Rptr. 282]. See also 
Chavez v. Superior Court (1984) 153 Cal.App.3d 130, 131-132 [200 Cal.Rptr. 75] (90-day timeline applied even when 
person has less than 90 days to serve when filing request for trial). 

42 Penal Code § 1381 

43 People v. Boggs (1985) 166 Cal.App.3d 851, 856 [212 Cal.Rptr. 683]. 

44 Penal Code § 1381. 

45 DOM § 72040.6.1. 
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If the case dismissed under § 1381 includes only misdemeanor offenses, the prosecutor cannot 
re-file the case. On the other hand, a prosecutor can re-file any case charging a felony, a mix of felonies 
and misdemeanors, or “wobbler” offenses (crimes that could be charged as either felonies or 
misdemeanors) unless the charges have already been dismissed one time before.46 Furthermore, there 
are exceptions under which felony charges can be re-filed even if the charges have been dismissed 
twice. Among the exceptions are situations in which substantial new evidence has been discovered 
that could not previously have been known to the prosecutors or in which a prior dismissal was directly 
due to intimidation of a material witness.47 A violent felony as defined in Penal Code § 667.5(c) may 
be re-filed after two dismissals if one or both dismissals was due to “excusable neglect” by the 
prosecutor.48 Also, one court has held that a person who is convicted after a case is re-filed is entitled 
to pre-sentence credits for time in custody after the dismissal.49 

If charges are re-filed a person must file a new § 1381 demand for trial in order to start the 90-
day timeline for bringing the case to trial.50 Also, the person may be able to argue that the second (or 
third) round of prosecution violates the federal and state constitutional rights to a speedy trial (see §§ 
10.9-10.11).51  

10.15 California Convictions That Have Not Been Sentenced 

The section 1381 rules and procedures (discussed in § 10.14) can be used to demand 
sentencing in a California criminal case in which a person has already been convicted but no sentence 
has yet been imposed.52 

10.16 California Probation Violation Charges 

A person may face charges for violating conditions of probation in another previous California 
case.53 There are two ways to resolve such charges during the current term. One is the process set 
forth in Penal Code § 1203.2a, which is meant to give people an opportunity to serve sentences on 

                                                 
46 Penal Code § 1387; Crockett v. Superior Court (1975) 14 Cal.3d 433, 437 [121 Cal.Rptr. 457]. 

47 Penal Code § 1387. 

48 Penal Code § 1387.1. 

49 People v. Queen (1987) 194 Cal.App.3d 501 [239 Cal.Rptr. 555]. 

50 People v. Eldridge (1997) 52 Cal.App.4th 91, 95-96 [60 Cal.Rptr.2d 400]. 

51 People v. Hill (1984) 37 Cal.3d 491, 495-496 [209 Cal.Rptr. 323]. 

52 Penal Code § 1381. 

53 A probation officer who knows that a person has been sent to prison has a duty, within a reasonable period of time, 
to notify the person of a pending probation violation charge and the right to resolve it. People v. Young (1991) 228 
Cal.App.3d 171, 175 [278 Cal.Rptr.784]; but see People v. Madrigal (2000) 77 Cal.App.4th 1050, 1053-1054 [92 
Cal.Rptr.2d 205] (no duty to give notice of probation violation charge where probation officer did not know of 
person’s imprisonment due to person absconding from probation).  
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probation violations fully concurrent with their current prison terms.54 The other option is the Penal 
Code § 1381 procedure described in § 10.14.  

The exact procedures that apply, and the decision whether to use the § 1203.2a procedure or 
the § 1381 procedure, depends on whether the judge who granted probation decided at that time what 
sentence the person would serve for a future probation violation.  If the judge did decide on a sentence, 
the sentence was “imposed” but “execution” was suspended. If the judge did not decide on a sentence, 
“imposition” of sentence was suspended. Information about whether or not sentence was imposed 
should be in the sentencing transcripts or other court documents about the hearing in which probation 
was granted. A person may also be able to obtain the information from the attorney who worked on 
the case. 

The procedure to demand resolution of a probation violation charge under Penal Code § 
1203.2a is simple. Prison staff can provide a CDCR Form 616 Request for Disposition of Probation, 
Waiver of Appearance and Right to Attorney (attached as Appendix 10-D). The person in prison must 
fill out the form and present it to case records staff, who should verify the request and fill in 
information about the current sentence and release date. Form 616 requires the person in prison to 
waive (give up) the right to an attorney and to be present at the probation violation proceedings.55 The 
case records staff should then send the form to the probation officer and the court by certified mail.56 

A probation officer who receives a § 1203.2a demand must notify the court about the new 
prison commitment within 30 days. The same 30-day timeline applies if the probation officer receives 
a notice of the commitment from the person in prison, their attorney, or prison officials, even if the 
person has not filed a formal § 1203.2a request for disposition. If the probation officer fails to comply 

                                                 
54 Pompi v. Superior Court (1982) 139 Cal.App.3d 503, 507 [189 Cal.Rptr. 52]. § 1203.2a applies even when the prison 

commitment is for a parole violation rather than for a new conviction. In re Klein (1961) 197 Cal.App.2d 58, 62 [17 
Cal.Rptr. 71]. It also applies to people on probation in California who are in prison in another state or in any federal 
prison. People v. Broughton (2003) 107 Cal.App.4th 307, 320 [133 Cal.Rptr.2d 161] (abrogated on other grounds by People 
v. Wagner (2009) 45 Cal.4th 1039, 1056 [90 Cal.Rptr.3d 26]). The Penal Code § 1203.2a process is also available to 
people serving felony sentences in county jails. People v. Mendoza (2015) 241 Cal.App.4th 764 [194 Cal.Rptr.3d 273]. 
However, it does not to apply when a person is serving a jail term for a misdemeanor conviction. People v. Blanchard 
(1996) 42 Cal.App.4th 1842, 1847-1848 [50 Cal.Rptr.2d 614]. 

55 Some courts in the past suggested that Penal Code § 1203.2a may violate due process because it allows probation 
revocation in cases where sentence has previously been imposed without a formal revocation hearing or 
representation by a lawyer. Those courts also held that any constitutional problem cannot be used to deprive a person 
of the benefit of requesting resolution pursuant section 1203.2a. In re Flores (1983) 140 Cal.App.3d 1019, 1025 [190 
Cal.Rptr. 388]; People v. Timmons (1985) 173 Cal.App.3d 1000, 1006 [219 Cal.Rptr. 611]. 

56 Penal Code § 1203.2a; DOM § 72040.6.1. Courts vary as to whether they require strict compliance with the section 
1203.2a procedure to trigger the disposition timelines. Some courts have allowed leeway. People v. Murray (2007) 155 
Cal.App.4th 149 [65 Cal.Rptr.3d 731] (letter sent to probation officer by CDCR was valid demand for disposition, 
even though it did not have person’s signature or waiver of rights to formal revocation hearing and counsel); People v. 
Carr (1974) 43 Cal.App.3d 441, 445-446 [117 Cal.Rptr. 714] (court with “actual knowledge” of fact of probation and 
prison commitment must act within time limits). Others have been stricter. People v. Hall (1997) 59 Cal.App.4th 972 
[69 Cal.Rptr.2d 826] (timelines not triggered by notice to probation officer that defendant was “transferred” to prison); 
People v. Como (1975) 49 Cal.App.3d 604, 609 [123 Cal.Rptr. 86] (court did not lose jurisdiction where it was only 
reported to the court that defendant was sentenced on a new charge but not that defendant was sent to prison). See 
also People v. Bethea (1990) 223 Cal.App.3d 917, 922 [272 Cal.Rptr. 903] (person in Nevada prison who signed form 
requesting disposition of California probation violation without a specific waiver of rights did not waive rights to 
counsel or to appearance at revocation hearing). 
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with the 30-day timeline, the court loses jurisdiction to revoke probation or sentence the person on 
the probation violation charge.57 

After the probation officer timely notifies the court of a § 1203.2a demand, the court must act 
quickly to resolve the case. If the case is one in which a sentence was previously imposed but execution 
was suspended, the court must order execution of sentence (or make some other final order resolving 
the charge) within 60 days. If the case is one in which no sentence was previously imposed, the court 
must impose sentence within 30 days. Failure to meet either of these timelines means that the court 
will lose jurisdiction over the charge and cannot find a probation violation or execute or impose a 
sentence.58  

When imposing a sentence or executing a previously imposed sentence, the court can decide 
to run the probation revocation term either concurrent (at the same time) or consecutive (one after 
another) with the current prison term.59 If the court runs the terms concurrently, then the sentence 
for the probation violation case will be deemed to have started running on the date that the person 
arrived in the CDCR to serve the original commitment term, which is more favorable to a person that 
the usual rule that a concurrent term starts running on the date of sentencing.60 If the court decides to 
run the terms consecutively, then the shorter (subordinate) term normally will be set at one-third of 
the mid-term (unless an exception applies) and will start to run only when the longer (principle) term 
ends (see § 10.6). 

In addition to the Penal Code § 1203.2a procedure, the Penal Code § 1381 procedures and 
rules (see § 10.14) apply to people who are facing probation revocations.61  A person may want to use 
the § 1381 procedure if the court that granted probation did not select a sentence, and they do not 
want to give up the rights to an attorney and to personally appear at the proceedings. However, there 
can be drawbacks to using the § 1381 procedures rather than the § 1203.2a process. First, a person 
who demands sentencing on a probation matter under § 1381 loses the special opportunity to have 
any concurrent sentence date back to the time of the initial prison commitment. Second, if the 
prosecutor does not bring the probation violation case to a hearing within the § 1381 timeline, the 
charge can be re-filed one time so long as the probationary period has not expired.62  

                                                 
57 Penal Code § 1203.2a; In re Hoddinott (1996) 12 Cal.4th 992, 996-997, 1001 [50 Cal.Rptr.2d 706]. 

58 Penal Code § 1203.2a; In re Hoddinott (1996) 12 Cal.4th 992, 999 [50 Cal.Rptr.2d 706]; In re Mancillas (2016) 2 
Cal.App.5th 896, 906-911 [200 Cal.Rptr.3d 514]; People v. Murray (2007) 155 Cal.App.4th 149, 155-156 [65 Cal.Rptr.3d 
731]; People v. Holt (1991) 226 Cal.App.3d 962, 967 [277 Cal.Rptr. 323]. Note that if the probation officer or prison 
officials notify the court of the person’s new commitment, the court must meet the 60-day timeline for executing a 
previously-imposed sentence even if the defendant has not filed a § 1203.2a demand; however, the 30-day timeline 
for imposing a sentence does not start to run until the court receives a formal request from the person waiving the 
rights to be present and to counsel at sentencing. In re Hoddinott (1996) 12 Cal.4th 992, 999-1001 [50 Cal.Rptr.2d 706]. 

59 People v. Ellestad (1985) 168 Cal.App.3d 663, 665-666 [214 Cal.Rptr. 329]. 

60 Penal Code § 1203.2a. 

61 People v. Wagner (2009) 45 Cal.4th 1039, 1055-1056 [90 Cal.Rptr.3d 26]; Rudman v. Superior Court (1973) 36 Cal.App.3d 
22, 27 [111 Cal.Rptr. 249]. 

62 People v. Wagner (2009) 45 Cal.4th 1039, 1059-1060 [90 Cal.Rptr.3d 26]. 
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10.17 California Traffic Tickets 

Vehicle Code § 41500 states that a person incarcerated in a California prison cannot be 
prosecuted and cannot have a driver’s license suspended, revoked or refused for any non-felony traffic 
tickets that were unresolved at the time they are committed to the CDCR.63 This means that the traffic 
ticket must be dismissed. There are a few exceptions; a non-felony traffic offense may still be 
prosecuted if it involved reckless driving, driving under the influence, or causing bodily injury while 
driving under the influence, or if it is a type of offense that would require the Department of Motor 
Vehicles (DMV) to immediately revoke or suspend a driver’s license upon conviction.64 Also, dismissal 
is not required for any offense committed while on community release or on parole.65 

 A person does not have to take any action to get the benefit of the Vehicle Code § 41500 ban 
on prosecution of non-felony traffic offenses.66 Nonetheless, a person may want to go ahead and 
request dismissal of outstanding traffic warrants or charges by writing to the presiding judge of the 
traffic court in the county in which the tickets were issued. The addresses of the traffic courts should 
be available in directories in the prison law library. The letter should request dismissal pursuant to 
Vehicle Code § 41500 and should state where the person is incarcerated, the docket number of the 
traffic case, and, if possible, the warrant citation number. When the court dismisses the charge, it 
should send a notice of the dismissal to the person. 

OUT-OF-STATE AND FEDERAL DETAINERS 

10.18 Overview of Federal and Out-of-State Detainers 

People in California prisons who have charges from other states or the federal government 
usually can choose to get the charges resolved.  The process, and the extent to which a person has a 
right to get speedy resolution of the charges, will depend on various factors including the type of 
charges, where the charges are pending, and whether a formal detainer has been filed. 

It is very important for people in California prisons to be aware that the law governing a 
detainer is the law of the state or federal court district where the charges are pending, and NOT 
California laws or California court cases.67 The laws and their interpretation may differ from state to 
state. This Chapter cannot provide detailed information about the law in every state and federal court 
district. However, it does attempt to alert people to the major disagreements among the courts of 
various jurisdictions. 

The most common way to resolve out-of-state or federal charges is to demand a trial under 
the Interstate Agreement on Detainers (IAD). § 10.19 describes the situations in which the IAD does 

                                                 
63 Vehicle Code § 41500(a)-(b). One court has held that the constitutional right to equal protection is not violated by 

denying this benefit to people serving felony terms in county jails. People v. Lopez (2013) 218 Cal.App.4th Supp. 6 [160 
Cal.Rptr.3d 678]. 

64 Vehicle Code § 41500(d), (f). 

65 Vehicle Code § 41500(e). 

66 Joseph v. Superior Court (1992) 9 Cal.App.4th 498, 508-509 [11 Cal.Rptr.2d 757]. 

67 See e.g., In re Shapiro (1975) 14 Cal.3d 711, 714-715 [122 Cal.Rptr. 768]; In re Fabricant (1981) 118 Cal.App.3d 115, 120 
[173 Cal.Rptr. 245]. 
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and does not apply. § 10.21 discusses the procedures for demanding a trial under the IAD and moving 
for dismissal of charges due to violation of the IAD rules. 

If the IAD does not apply, a person may still be able to get out-of-state or federal charges 
resolved by negotiating with the prosecutor (see § 10.6). Alternatively, a person may try to assert the 
federal constitutional Sixth Amendment right to a speedy trial or Fourteenth Amendment right to due 
process, and then ask for dismissal if the state unfairly delays in prosecuting the charges (see § 10.9-
10.10).68 Some states also have their own laws protecting speedy trial rights that may extend to people 
held in prisons out-of-state (See, e.g., discussion of California speedy trial rights at § 10.11).  

10.19 Situations in which the Interstate Agreement on Detainers (IAD) Applies 

The IAD provides a process for a person to get transferred so that pending out-of-state or 
federal charges can be resolved. The process can be started at the person in prison’s request or at the 
request of the prosecutor where the charge is pending (see §§ 10.21-10.22). Once a request for 
disposition is made, the charge must either be resolved promptly or must be dismissed (see §§ 10.23-
10.25). 

  A few basic requirements must be met for the IAD to apply: 

 The jurisdiction where the charges are pending must have agreed to be part of the IAD. 
Forty-eight states, the federal government, and the District of Columbia have signed on 
to the IAD; however, Mississippi and Louisiana are not parties to the IAD.69 In California, 
the IAD has been enacted as Penal Code § 1389.70  

 The jurisdiction where the charges are pending must actually have filed a detainer and 
California prison officials must have received it.71 There is no way to force a prosecutor 
to file a detainer; however, if the prosecutor acts in bad faith or fails to exercise due 
diligence, some courts may dismiss the charges pursuant to speedy trial laws, especially if 
the delay in filing a detainer caused harm to the person in prison.72 Also, people should 
be aware that the IAD does not apply to charges that are not included in the detainer, 

                                                 
68 See, e.g., State v. Nickerson (Mont. 2014) 374 Mont. 354, 356-357 [322 P.3d 421] (even though the IAD did not apply, 

court must address whether delay violated speedy trial rights). 

69 The list of the parties to the IAD appears on the National Center for Interstate Compacts website, 
www.apps.csg.org/ncic/. 

70 Although the IAD is in the state statutes, legal issues about the application of the IAD are questions of federal law. 
Cuyler v. Adams (1981) 449 U.S. 433, 442 [101 S.Ct. 703; 66 L.Ed.2d 651]. 

71 A writ of habeas corpus ad prosequendum directing production of a person for trial on federal or out-of-state criminal 
charges is not a detainer under the IAD. United State v. Mauro (1978) 436 U.S. 340, 349 [98 S.Ct. 1834; 56 L.Ed.2d 
329]; see also State ex rel. Dye v. Bradshaw (Oh. 2014) 138 Ohio St.3d 172, 174 [5 N.E.3d 592]; State v. Baker (N.J. 2009) 
198 N.J. 189, 192-194 [966 A.2d 488].  However, the IAD protections are triggered if the government files a detainer 
and then obtains custody by means of a writ of habeas corpus ad prosequendum. United States v. Mauro (1978) 436 
U.S. 340, 349 [98 S.Ct. 1834; 56 L.Ed.2d 329]. Also, a district attorney’s letter to a warden inquiring whether and when 
a person could be released may be sufficient to activate the IAD. People v. Cella (1981) 114 Cal.App.3d 905, 917-918 
[170 Cal.Rptr. 915]. 

72 State v. Welker (Wa. 2006) 157 Wash.2d 557, 564-568 [141 P.3d 8]. 
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such as unrelated new charges added after an IAD disposition request was made or after 
a person is transferred to the charging state.73  

 The detainer must be for a pending new criminal charge.74 Courts are divided about 
whether the IAD applies when there has been a conviction but no sentence has been 
entered.75 (§ 10.27 discusses what can be done regarding an un-sentenced out-of-state 
conviction if the IAD does not apply.) It is well-established that the IAD does not apply 
when a detainer is based on a probation violation76 or a parole violation.77 (§ 10.30 
discusses what can be done for out-of-state probation or parole violation charges.) The 
IAD also does not apply to ICE immigration detainers.78 (See Chapter 13 for information 
on immigration detainers.) 

 The person against whom the detainer has been placed must currently be serving “a term 
of imprisonment in a penal or correctional institution.”79 It is undisputed that this 
requirement is met if a person is serving a criminal sentence in state prison, but at least 
one state has held that a criminal term in county jail does not qualify.80 It is unclear 
whether a sentence for a probation or parole violation meets the requirement. The 
requirement is not met if the person is in jail awaiting disposition or sentencing on 
criminal or parole revocation charges,81 is civilly committed in a mental hospital,82 or is 
out on parole.83 

                                                 
73 People v. Oiknine (1999) 79 Cal.App.4th 21, 26-27 [93 Cal.Rptr.2d 720] (listing cases in which other states and federal 

courts reached similar conclusions). 

74 Penal Code § 1389, article III(a). 

75 Gilbert v. State (Ind.App. 2013) 982 N.E. 2d 1087, 1091 (stating that most courts have held that the IAD does not 
apply to un-sentenced convictions); but see Tinghitella v. California (9th Cir. 1983) 718 F.2d 308, 311-312 (the IAD 
applies to un-sentenced convictions). 

76 Carchman v. Nash (1985) 473 U.S. 716, 726 [105 S.Ct. 3401; 87 L.Ed.2d 516]. 

77 Hopper v. United States Parole Commission (9th Cir. 1983) 702 F.2d 842, 846. 

78 Argiz v. United States Immigration (7th Cir. 1983) 704 F.2d 384, 387. 

79 Penal Code § 1389, article III(a). It does not matter if the detainer was entered before the person began serving the 
term of imprisonment, so long as the person is serving a term when the request for disposition is made. People v. 
Swafford (Mich. 2009) 483 Mich. 176, 9-10 [2 N.W.2d 902]. 

80 Compare Dawes v. State (Fla.App. 2014) 135 So.3d 420,422-423 (one-year jail sentence not term of imprisonment 
under IAD) with State v. Springer (Tenn. 2013) 406 S.W.3d 526, 538 (jail term covered by IAD) and People v. Walton 
(Col.App. 2007) 167 P.3d 163, 166-167 (one-year jail sentence as condition of probation met requirement). 

81 United States v. Dobson (3d Cir. 1978) 585 F.2d 55, 58-59 (IAD does not apply while a person is awaiting trial or 
incarcerated on unresolved parole violation charge); State v. Hargrove (Kan. 2002) 45 P.3d 376, 383 [273 Kan. 314] (the 
IAD does not apply if person has been convicted but not yet sentenced); People v. Garner (1990) 224 Cal.App.3d 1363, 
1369 [274 Cal.Rptr. 298] (detainer filed while person in jail awaiting trial did not trigger the IAD protections, where 
detainer did not follow the person to state prison after he was convicted); People v. Zetsche (1987) 188 Cal.App.3d 917, 
924-925 [233 Cal.Rptr.720]; People v. Rhoden (1989) 216 Cal.App.3d 1242, 1250 [265 Cal.Rptr. 355] (term of 
imprisonment did not start until resolution of a motion for new trial). 

82 Penal Code § 1389, article VI(b). 

83 United States v. Reed (9th Cir.1980) 620 F.2d 709, 711. 
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10.20 Notification of a Federal or Out-of-State Detainer 

When a federal or out-of-state prosecutor files a detainer, California prison officials are 
supposed to notify the person about the detainer and whether the IAD applies.84 However, people 
should be aware that prison staff may make mistakes about whether a detainer can be resolved under 
the IAD. 

As with other types of detainers, the CDCR gives notice of a federal or out-of-state detainer 
via a CDCR Form 661 Inmate Notification and Agency Acknowledgment of Detainer Receipt (see 
Appendix 10-A). The form states when the detainer was filed, by what jurisdiction, and the nature of 
the charge. The form also shows what options are available to the person. If the records office staff 
think that the IAD applies, they will check the box that says "You may request disposition of untried 
charges in accordance with Section 1389 P.C.” The CDCR Form 1664 Agreement on Detainers Form 
I Notice of Untried Indictment, Information or Complaint and of Right to Request Disposition (see 
Appendix 10-E) should be attached to Form 661.          

After receiving notice that a detainer has been filed, a person should consider the possible 
risks and benefits of attempting to resolve the charge (see § 10.6).  

10.21 Requesting Disposition Under the IAD 

A person who wants to request disposition of a federal or out-of-state charge under the IAD 
should fill out the CDCR Form 1665 Agreement on Detainers Form II Inmate’s Notice of Place of 
Imprisonment and Request for Disposition of Indictments, Information or Complaints (see Appendix 
10-F). Form 1665 will act as a request for final disposition of pending charges in all existing detainers 
from the other jurisdiction.85 The request also waives (gives up) any right for a formal extradition 
proceeding.86 

After a person completes Form 1665, they must send the form to the prison case records staff 
who handle IAD requests.87 

Using the official IAD Form II and sending it to the right California prison staff is important 
because the IAD’s formal requirements usually must be met before its speedy trial rules are triggered; 
other sorts of “self-help” efforts (such as a motion for speedy trial, letter, or phone call to the 

                                                 
84 Penal Code § 1389, article III(c). 

85 Penal Code § 1389, article III(d). 

86 Penal Code § 1389, article III(e); see Cuyler v. Adams (1981) 449 U.S. 433, 445 [101 S.Ct. 703; 66 L.Ed.2d 651]; see also 
State ex rel. Pharm v. Bartow (Wis. 2007) 298 Wis.2d 702, 727 [727 N.W.2d 1] (person who was transferred for trial and 
sentencing could be kept incarcerated in detainer state on a Sexually Violent Predator civil commitment after criminal 
sentence expired). 

87 See DOM § 72040.6.2.2. 
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prosecutor or court) will not start the IAD process.88 The only situation in which some courts might 
make an exception is where officials obstruct a person’s efforts by, for example, refusing to provide 
or accept the official IAD forms.89 

When the CDCR staff receives an IAD Form II, they should then fill out two forms – the 
Agreement on Detainers Form III Certificate of Inmate Status and Agreement on Detainers Form IV 
Offer To Deliver Temporary Custody. The CDCR staff should send all of the IAD forms to the 
prosecutor and court for the jurisdiction that issued the detainer. There is no set timeline for this, 
although the IAD states that prison officials are supposed to act “promptly.”90 

When the federal or out-of-state prosecutor receives the IAD forms, the prosecutor should 
start the process of getting the person transferred for further proceedings on the case by filing an 
Agreement on Detainers Form V Request For Temporary Custody. 

Since the IAD timelines do not start running until the federal or out-of-state prosecutor 
receives the IAD request and certification forms (see § 10.23), a person should keep a copy of the 
IAD Form II, make a note about when the form was submitted to the California prison officials, and 
keep any responses showing what has happened with the IAD request. A person who does not receive 
any information showing that the form is being properly routed should ask the case records staff about 
the status of the request. If the person does not get a satisfactory response, he or she could try 
contacting California's IAD Administrator. The address91 is: 

   IAD Administrator 
 California Department of Corrections and Rehabilitation 
 9825 Goethe Road, Suite 200 
 Sacramento, CA 95827 

10.22 Prosecutor’s Request for Disposition Under the IAD 

Even if the person in prison does not request disposition of charges under the IAD, the federal 
or out-of-state prosecutor who placed the detainer can request temporary custody of the person to 

                                                 
88 Lara v. Johnson (9th Cir. 1998) 141 F.3d 239, 242 (letter to requesting state did not trigger the IAD time lines); Johnson 

v. Stagner (9th Cir. 1986) 781 F.2d 758, 762 (IAD not triggered where person in prison filed habeas petition, as he did 
not give notice of the IAD demand to the prosecutor and failed to send any certificate of status through the custodial 
prison officials); Clutter v. Commonwealth (Ky. 2010) 322 S.W.3d 59, 64 (the IAD not triggered when the person refused 
to follow procedures to get certificate of status); State v. Dodson (Mont. 2009) 354 Mont. 28, 38-41 [221 P.3d 687] 
(motion to dismiss did not trigger 180-day IAD deadline); Commonwealth v. Copson (Mass. 2005) 444 Mass. 609, 617-
621 [830 N.E.2d 193] (motion for speedy trial and handing copy to prison officials did not trigger the IAD); People v. 
Garner (1990) 224 Cal.App.3d 1363, 1370-1371 [274 Cal.Rptr. 298]; People v. Rhoden (1989) 216 Cal.App.3d 1242, 1252-
1253 [265 Cal.Rptr. 355] (the IAD not triggered by letter to prosecutor). 

89 Clutter v. Commonwealth (Ky. 2010) 322 S.W.3d 59, 64 (citing cases in which courts have made exceptions) 

90 Penal Code § 1389, article III(a)-(b). 

91 The addresses for the IAD Administrators in other states are in the DOM following § 72040.13. 
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resolve the charges.92 The prosecutor must get approval of the court in which the charges are pending 
and serve a written notice on the California officials who currently have custody of the person.93 

The governor of California will have 30 days to grant or deny the request. If the Governor 
grants the request, California prison officials should send the federal or out-of-state prosecutor a 
certificate regarding the length of the person’s term and the time left to serve. The California prison 
officials will also send the certificate and a notice of the request for custody to any other jurisdiction 
that has issued a detainer against the person.94 

When the prosecutor requests transfer under the IAD, the person in prison retains all rights 
to object to the transfer under the Uniform Criminal Extradition Act. These include the right to a pre-
transfer hearing at which the person will be informed of the other jurisdiction's request for custody, 
the right to an attorney, and the right to file a petition for writ of habeas corpus challenging 
extradition.95 (See §§ 10.32-10.36 for more information on extradition procedures.)  

10.23 Timelines for Prosecuting a Case After a Request for Disposition Under the 
IAD 

The IAD sets timelines for getting the federal or out-of-state charges resolved. If the person 
in prison initiates the IAD request, the case must be brought to trial within 180 days after the request 
for trial is delivered to the prosecutor.96 If the prosecutor initiates the IAD transfer, then the 
prosecutor must begin formal criminal proceedings within 120 days after the person arrives in the 
charging state.97  

The IAD requires the court to dismiss the charges if the prosecutor does not comply with the 
IAD deadline.98 The prosecutor cannot evade the IAD dismissal requirements by voluntarily 
dismissing the charges and then re-filing them.99 

 Courts have reached different decisions as to which timeline applies when both the defendant 
and the prosecutor request transfer under the IAD. A few jurisdictions hold that a person in prison 
who initiates the IAD waives any right to a shorter time limit for prosecutor-initiated proceedings. 
Other jurisdictions hold that the timeline that applies depends on whether it was the person or the 

                                                 
92 Penal Code § 1389, article IV(a). 

93 Penal Code § 1389, article IV(a). 

94 Penal Code § 1389, article IV(b). 

95 Cuyler v. Adams (1981) 449 U.S. 433, 449-450 [101 S.Ct. 703; 66 L.Ed.2d 641]; but see In re Garcia (Pa. 2009) 2009 P.A. 
Super. 210 [984 A.2d 506] (UCEA 30-to-90-day time limit for execution of governor's warrant did not apply to 
prosecutor's IAD request). 

96 Penal Code § 1389, article III(a); Fex v. Michigan (1993) 507 U.S. 43, 49-52 [113 S.Ct. 1085; 122 L.Ed.2d 406]. 

97 Penal Code § 1389, article IV(c). 

98 Penal Code § 1389, article V(c); see, e.g., United States v. Johnson (9th Cir. 1999) 196 F.3d 1000, 1004 (case dismissed 
for failure to bring person to trial within 180 days); Marshall v. Superior Court (1986) 183 Cal.App.3d 662, 669 [228 
Cal.Rptr. 364] (similar). 

99 Marshall v. Superior Court (1986) 183 Cal.App.3d 662, 668-669 [228 Cal.Rptr. 364]; People v. Christensen (Ill. 1984) 102 
Ill.2d 321, 329-330 [465 N.E.2d 93]. 
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prosecutor who first initiated the IAD procedure. Other jurisdictions apply both timelines and look 
to see if either timeline has been violated.100 

There are many court cases interpreting and applying the IAD timelines. One important rule 
is that the 180-day time limit for bring a case to trial after a person in prison makes an IAD request 
does not start running until the date the prosecutor and court receive the IAD request. Delays that 
happen before the time starts running will not result in dismissal. For example, a person will not be 
entitled to dismissal if the state with custody delayed in notifying the person about the detainer or 
failed to send the IAD forms to the state that issued the detainer, or if the forms got lost in the mail.101  

Courts have disagreed as to whether the IAD timelines cease to apply when the sending state 
places the person on parole after the detainer state takes custody of the person. The Ninth Circuit 
Court of Appeals has held that the IAD continues to apply.102 Some other jurisdictions have held that 
it does not.103 

The IAD's 180-day or 120-day period is tolled (meaning the clock stops running) “whenever 
and for as long as the person is unable to stand trial.”104 There are three different interpretations of 
the term “unable to stand trial.” The Fifth Circuit interprets the term to mean a person is unable to 
stand trial only when physically or mentally incapacitated. The Second, Fourth and Ninth Circuits 
apply the same tolling provisions as the Speedy Trial Act (18 U.S.C. § 3161(h)(1)-(9)), which has a list 
of circumstances in which time is tolled. The Seventh and Eighth Circuits determine a person is unable 
to stand trial whenever the person is “legally or administratively unavailable,” as decided on a case-by-
case basis.105 

                                                 
100 See discussion of various approaches in Matthews v. Commonwealth (Ky. 2005) 168 S.W.3d 14, 17-19 and Hopkins v. 

LaFortune (Ok. 2016) 2016 Ok. Cr. 25 [394 P.3d 1283]. 

101 Fex v. Michigan (1993) 507 U.S. 43, 49-52 [113 S.Ct. 1085; 122 L.Ed.2d 406]; United States v. Brewington (7th Cir. 2008) 
512 F.3d 995, 996-997 (no dismissal where court did not receive request for unknown reasons); United States v. 
Lualemaga (9th Cir. 2002) 280 F.3d 1260, 1263-1265 (no dismissal for failure to notify person in prison about right to 
request disposition, even though detainer state misinformed custody state that person did not fall under the IAD); 
Lara v. Johnson (5th Cir. 1998) 141 F.3d 239, 242-243 (no dismissal due to negligence by prison officials in telling 
person that the IAD did not apply); State v. Dodson (Mont. 2009) 354 Mont. 28, 38-41 [221 P.3d 687] (no dismissal 
where prison failed to send an IAD request to detainer state); Bryant v. Commonwealth (Ky. 2006) 199 S.W.3d 169, 174 
(no dismissal where prison staff sent an IAD request to wrong court and attorney); People v. Zetsche (1987) 188 
Cal.App.3d 917, 925 [233 Cal.Rptr. 720] (no dismissal for failure to notify person about detainer). 

102 Snyder v. Sumner (9th Cir. 1992) 960 F.3d 1448, 1454. 

103 See cases discussed in Cunningham v. Arkansas (Ark. 2009) 341 Ark. 99, 103-104 [14 S.W.3d 869]. 

104 Penal Code § 1389, article VI(a). 

105 United States v. Collins (9th Cir.1996) 90 F.3d 1420, 1426-1427 (summarizing the approaches); see also State v. Brown 
(N.H. 2008) 157 N.H. 555, 559-560 [953 A.2d 1174] (no tolling for period in which defendant was represented by 
counsel who later withdrew, but tolling during period when defendant was without counsel); Netzley v. Superior Court 
(2008) 160 Cal.App.4th 348, 354-357 [72 Cal.Rptr.3d 773] (adopting the interpretation that a person is unavailable to 
stand trial whenever the person is legally or administratively unavailable); People v. Posten (1980) 108 Cal.App.3d 633, 
643 [166 Cal.Rptr. 661] (tolling during time that state's appeal from dismissal order was pending). 
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However, courts generally agree that time is tolled for any periods in which a delay is due to 
the person’s own requests or obstructive actions.106 

The IAD also allows “any necessary or reasonable continuance,” if the prosecutor shows 
“good cause” for extending the timeline requirements.107 Any time that passes due to such a 
continuance will not count against the time limits. Courts are split on whether the prosecutor must 
make the request for the continuance before the 180-day or 120-day time limit runs out.108 The 
continuance can be granted only by a judge, not by a clerk. Also, the person has a right to a hearing 
on the request, at which the person or their lawyer have a right to be present.109 

A person who requests or agrees to a trial date beyond the IAD timelines, waives (gives up) 
the right to enforce the IAD time limits.110 This is so even if the request or agreement is made by the 
person’s attorney.111 The IAD rights may be deemed waived even if the person is unaware that a 
request for a continuance will waive any right to have the case dismissed.112 

10.24 The Anti-Shuttling Rule After a Request for Disposition Under the IAD 

The IAD forbids transferring a person to another jurisdiction where charges are pending and 
then returning the person to the original custody state without fully resolving the charges.113  This is 
called the “anti-shuttling” rule. If the anti-shuttling rule is violated, the charges must be dismissed.114 

                                                 
106 State v. Nelson (N.H. 2010) 161 N.H. 58, 62 [8 A.3d 40] (tolling during time necessary to fulfill defendant's request for 

court-appointed counsel); Short v. State (Wy. 2009) 2009 WY 52 [205 P.3d 195] (defendant's request for delay or 
preliminary hearing tolled timeline); Netzley v. Superior Court (2008) 160 Cal.App.4th 348, 354-357 [72 Cal.Rptr.3d 773] 
(citing cases from several jurisdictions, and tolling time during which custodial state refused to transfer person because 
of disciplinary segregation term); People v. Posten (1980) 108 Cal.App.3d 633, 642-643 [166 Cal.Rptr. 661] (delay due to 
person’s refusal to travel by air and failure to alert officials to alias used in charging state tolled the timeline). Courts 
have issued differing decisions on whether the 180-day period is tolled if a person refuses to reaffirm the IAD request 
for disposition and attempts to withdraw the waiver of extradition. Compare People v. Garner (1990) 224 Cal.App.3d 
1363, 1373 [274 Cal.Rptr. 298] (tolling) with Odhinn v. State (Wy. 2003) 82 P.3d 715, 724 [2003 Wy. 169] (no tolling). 

107 Penal Code § 1389, article III(a) and article IV(c); Scheduling problems and court congestion may be good cause in 
some situations, but not if there is no indication of any attempt to move the case along within the timelines. Brown v. 
Wolff (9th Cir. 1983) 706 F.2d 902, 906-907; see also State v. Hill (S.C. 2014) 409 S.C. 50, 59-60 [760 S.E.2d 802] (good 
cause based on complexity of case and need for a special evidentiary hearing). 

108 Compare Commonwealth v. Fisher (Pa. 1973) 451 Pa. 102, 107-108 [301 A.2d 605] and State v. Patterson (S.C. 1979) 273 
S.C. 361, 364 [256 S.E.2d 417] (request must be made within the 180- or 120-day period) with State v. Lippolis (N.J. 
1970) 55 N.J. 354 [262 A.2d 203] and State v. Hamilton (Minn. 1978) 268 N.W.2d 56, 61 (timing of request not 
determinative). 

109 Stroble v. Anderson (6th Cir. 1978) 587 F.2d 830, 839-840; State v. Brown (N.H. 2008) 157 N.H. 555, 562-573 [953 A.2d 
1174] (continuance not effective where court granted it without a hearing). 

110 Reed v. Farley (1994) 512 U.S. 339, 342-343 [114 S.Ct. 2291; 129 L.Ed.2d 277]; Brown v. Wolff (9th Cir. 1983) 706 F.2d 
902, 907. 

111 New York v. Hill (1999) 528 U.S. 110, 115-118 [120 S.Ct. 659; 145 L.Ed.2d 560]; State v. Johnson (Iowa 2009) 770 
N.W.2d 814, 822-823; People v. Sampson (1987) 191 Cal.App.3d 1409, 1417 [237 Cal.Rptr. 100]. 

112 Drescher v. Superior Court (1990) 218 Cal.App.3d 1140, 1147-1148 [267 Cal.Rptr. 661]; see also United States v. Black (9th 
Cir. 1979) 609 F.2d 1330, 1334. 

113 Penal Code § 1389, article III(d) and article IV(e). 

114 Penal Code § 1389, article III(d) and article IV(e). 
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The prosecutor cannot get around the anti-shuttling rule by voluntarily dismissing the original charges, 
allowing the person to be returned to the custody state, and then refiling the charges anew.115 

The IAD anti-shuttling provisions are strictly applied. The IAD prohibits even a transfer 
between a state prison or jail and a federal prison or jail in the same state.116 Even a very short transfer 
violates the IAD, though the IAD might not be violated if the person is taken to court and returned 
to the detainer state within the same day.117 However, the anti-shuttling rule does not prohibit transfer 
back to the original custody state on new charges filed in that state that are unrelated to the original 
conviction and sentence.118 

A person who asks to be sent back to the state which first had custody will be deemed to have 
waived (given up) the right to dismissal of the charges under the IAD anti-shuttling rule.119 This is so 
even if the person did not know that the transfer request would waive the right to dismissal.120  

10.25 Requesting Dismissal of a Case Due to Violation of the IAD Timeline or Anti-
Shuttling Rule  

Charges are not automatically dismissed when the IAD timelines or anti-shuttling rule are 
violated. A person must take further action to obtain a court order dismissing the charges.121  

A person who does not request dismissal prior to or during trial will most likely waive (give 
up) the right to challenge any resulting conviction.122 

In some cases, a person may be able to get around the waiver problem by showing that the 
failure to raise the issue was due to ineffective assistance by counsel.123 Also, a person who pleads 
guilty to the charges will not be allowed to challenge any pre-plea violation of the IAD, unless perhaps 
the person can show that they entered the plea involuntarily or due to incompetent attorney advice.124  

                                                 
115 People v. Christensen (Ill. 1984) 102 Ill.2d 321, 329 [465 N.E.2d 93]. 

116 People v. Reyes (1979) 98 Cal.App.3d 524, 529-530 [159 Cal.Rptr. 572]. 

117 Alabama v. Bozeman (2001) 533 U.S. 146, 152-1556 [121 S.Ct. 2079; 150 L.Ed.2d 188]; but see People v. Litke (1980) 112 
Cal.App.3d 489, 493 [169 Cal.Rptr. 197] (no violation where person was several times taken back and forth two blocks 
between a federal facility and the state court, but never was booked into a state facility). 

118 United States v. Pursley (10th Cir. 2007) 474 F.3d 757, 763-764. 

119 United States v. Black (9th Cir. 1979) 609 F.2d 1330, 1334; Reyes v. People (Col. 2008) 195 P.3d 662, 665-666  (waiver of 
anti-shuttle provision waives all protection against future transfers during the proceedings); People v. Oiknine (1999) 79 
Cal.App.4th 21, 26-27 [93 Cal.Rptr.2d 720]; People v. Williams (1987) 194 Cal.App.3d 124, 132 [239 Cal.Rptr. 375]. 

120 United States v. Black (9th Cir. 1979) 609 F.2d 1330, 1334. 

121 See, e.g., People v. Rhoden (1989) 216 Cal.App.3d 1242, 1253-1254 [265 Cal.Rptr. 355] (person waived portion of IAD 
claim that he did not raise in the trial court). 

122 Reed v. Farley (1994) 512 U.S. 339, 347-350 [114 S.Ct. 2291; 129 L.Ed.2d 277]; Grant v. United States (6th Cir. 1996) 72 
F.3d 503, United States v. Eaddy (6th Cir. 1979) 595 F.2d 341, 346; People v. Moody (Col. 1984) 676 P.2d 691, 695; Drescher 
v. Superior Court (1990) 218 Cal.App.3d 1140, 1147-1148 [267 Cal.Rptr. 661]. 

123 People v. Waltson (Col.App. 2007) 167 P.3d 163, 167-168. 

124 Hudson v. Moran (9th Cir. 1985) 760 F.2d 1027, 1030. 



§ 10.25 

344 

The person must file the request for dismissal in the federal or out-of-state court where the 
charges are pending, even if they have never actually been transferred to the charging jurisdiction.125 
For example, a person in a California prison who wants Nevada charges dismissed should ask the 
Nevada court to make the dismissal order. The federal or out-of-state court will apply the IAD as it 
has been interpreted by the higher-level courts in that jurisdiction. The court will not be required to 
follow California court cases interpreting the IAD, although California cases may sometimes provide 
helpful reasoning supporting the person’s position. 

There is no standard form for asking a court to dismiss charges under the IAD. A person who 
wants to get charges dismissed should write and file a motion asking for dismissal of the charges and 
citing the sections of the IAD that require dismissal. The person should attach copies of all the relevant 
documents – Form 661 and Form 1665 and, if available, copies of the IAD Forms III and IV that 
were prepared by California officials. The person should send the original motion and documents to 
the court and send a copy of the motion and attachments to the prosecutor who filed the charges. 
The person must attach a proof of service to inform the court that the documents have been served 
on the prosecutor. The public defender’s office where the charges are pending may be able to assist 
with filing and/or arguing the motion. 

If the charges are from the federal government, then the court may dismiss the case either 
with or without prejudice to re-filing. The court shall consider the seriousness of the offense, the 
circumstances which led to the dismissal, and the impact of further prosecution on the administration 
of justice.126 It appears that some states require dismissal with prejudice, but that other states may 
allow re-filing.127 Also, dismissal of charges for an IAD violation does not prohibit the federal 
government or other state from keeping custody and charging the person with new crimes that were 
not listed in the detainer and arose out of a different set of facts.128 

If a person incarcerated in CDCR succeeds in getting the charges dismissed, the records office 
staff should update their Central File to show that the detainer has been removed. If this does not 
happen in a reasonable amount of time, the person should file a CDCR Form 22 Inmate/Parolee 
Request for Interview and, if necessary, a CDCR Form 602 Inmate/Parolee Appeal (see Chapter 1). 

If the person is still incarcerated in California, and the federal or out-of-state court refuses to 
dismiss the charges, then the person can be extradited at the end of their term in the state that has 
custody (see §§ 10.32-10.36). Violations of the IAD cannot stop extradition.129 However, when the 
person is brought to court on the federal or out-of-state case, they can raise an IAD violation as a 
defense.  

                                                 
125 Penal Code § 1389, article V(c). 

126 18 U.S.C. App. 2, § 9; United States v. Kelley (1st Cir. 2005) 402 F.3d 39, 41; United States v. McKinney (8th Cir. 2005) 395 
F.3d 837, 840; United States v. Johnson (9th Cir. 1999) 196 F.3d 1000, 1004. 

127 Penal Code § 1389, article V(c); see Pethel v. McBride (W.Va. 2006) 219 W.Va. 578, 590 [638 S.E.2d 727] (allowing 
dismissal without prejudice). 

128 United States v. Clark (7th Circuit 2014) 754 F.3d 401, 408-409; Morrison v. State (Ga. 2006) 280 Ga. 222, 225-226 [626 
S.E.2d 500]. 

129 In re Fabricant (1981) 118 Cal.App.3d 115, 119-121 [173 Cal.Rptr. 245]. 
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10.26 Challenging Denial of a Request to Dismiss Under the IAD 

If the court where the charges are pending refuses to dismiss the case, the options for further 
challenges will depend on the court rules and procedures in the federal district or state where the 
charges are pending.  In some cases, the person might be allowed to file a pre-trial petition for writ of 
mandate or habeas corpus in the appellate courts for the jurisdiction where the charges are pending. 
However, a person challenging state charges most likely will not be able to bring a pre-trial federal 
habeas corpus petition.130 

If the person’s efforts to dismiss the case are unsuccessful and they are convicted of the 
charges, then issue can most likely be raised during direct appeal of the conviction.  

If the IAD violation claim is denied all the way through the direct appeal process, or if a person 
does not appeal the issue, the options may be limited. The person may be able to file a petition for 
writ of habeas corpus, especially if there is an argument that any waiver of the IAD was due to 
ineffective assistance of counsel or an involuntary or unintelligent guilty plea.131 However, people 
should be aware that federal courts generally will not grant habeas relief for an IAD violation unless a 
the person can show that the error was so fundamentally unfair as to amount to an unconstitutional 
violation of due process.132  

10.27 Federal and Out-of-State Detainers for Un-Sentenced Convictions 

A person who has been convicted of a federal crime or a crime in another state, but has not 
yet been sentenced, may be subject to a “conviction detainer.” People who have conviction detainers 
usually can request that the other jurisdiction take action to impose a sentence.   

The CDCR provides notice of a conviction detainer on a CDCR Form 1673 Agreement on 
Detainers - Right to Request Sentencing. A person who wants to request sentencing should fill out 
CDCR Form 1674 Agreement on Detainer - Notice of Place of Imprisonment and give it to prison 
staff. By filling out this form, the person will waive the right to personally appear at the sentencing 
hearing if that is required by the detainer state's law.133 

                                                 
130 Carden v. Montana (9th Cir. 1980) 626 F.2d 82, 83 (pre-trial habeas relief not available for alleged violation of speedy 

trial rights); Neville v. Cavanagh (7th Cir. 1979) 611 F.2d 673, 675-676 (pre-trial habeas on IAD claim dismissed). 

131 See, e.g., Pethel v. McBride (W.Va. 2006) 219 W.Va. 578, 590 [638 S.E.2d 727] (state habeas relief not available for an 
IAD violation under West Virginia law). 

132 Reed v. Farley (1994) 512 U.S. 339, 347-350 [114 S.Ct. 2291; 129 L.Ed.2d 277]; see also Pethel v. Ballard (4th Cir. 2010) 
617 F.3d 299, 305 (IAD violation not cognizable on federal habeas review unless due process violated); Lara v. Johnson 
(5th Cir.1998) 141 F.3d 239, 242 (must show exceptional circumstance that violation of the IAD constitutes 
fundamental defect causing a miscarriage of justice before claim cognizable under federal habeas statutes); Grant v. 
United States (6th Cir. 1996) 72 F.3d 503; Cross v. Cunningham (1st Cir. 1996) 87 F.3d 586, 587-588 (claim of an IAD 
violation not cognizable in habeas action as the IAD provision has nothing to do with securing a fair trial and there 
was no allegation that violation impaired defense); Remeta v. Singletary (11th Cir.1996) 85 F.3d 513, 519 (IAD violations 
are not cognizable in habeas proceedings absent a showing that the violation prejudiced the rights of the accused by 
affecting the integrity of the fact-finding process); Carlson v. Hong (9th Cir. 1983) 707 F.2d 367, 368 (violations of the 
IAD’s anti-shuttling provision cannot be raised on federal habeas corpus). 

133 15 CCR § 3370.5(e). 
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Courts are divided about whether the IAD timelines apply when the detainer is for a case in 
which there has been a conviction but no sentence has been entered. Most courts, including the 
California state courts have held the IAD does not apply. However, the Ninth Circuit Court of 
Appeals concluded that the IAD does apply.134 But even if the IAD does apply, it does not give a 
person a right to appear personally in the other state for sentencing.135 

If the IAD timeline does not apply, a person may still be able to get the federal or out-of-state 
court to go ahead with sentencing by filing a motion asserting a federal constitutional Sixth 
Amendment speedy trial right or Fourteenth Amendment due process right to sentencing within a 
reasonable time (see §§ 10.9-10.10).136 The other state may also have speedy trial or due process laws 
that apply to sentencing (see, e.g., § 10.11). 

A person who has an un-sentenced case in another jurisdiction can also try negotiating with 
the authorities to dismiss the matter or agree to some other beneficial arrangement (see § 10.7).   

10.28 Federal and Out-of-State Detainers for Consecutive Sentences  

The options for a person incarcerated in California with an unserved criminal sentence from 
the federal system or another state will depend on whether the courts have ordered the sentences to 
run consecutively (one after another) or concurrently (at the same time).  

A person incarcerated in California with an unserved federal or out-of-state sentence generally 
cannot do much about it if the courts have ordered the person to serve the sentences consecutively. 
The person will have to serve out the California term and then be transferred to serve the federal or 
out-of-state sentence. 

10.29 Federal and Out-of-State Detainers for Concurrent Sentences 

A person has more options if the California term is to run concurrently with the out-of-state 
sentence or if the out-of-state term is to run concurrently with the California term.  

When a person receives a California prison sentence that is to be served concurrently with a 
federal or out-of-state sentence, they can request a transfer to the out-of-state jurisdiction to start 
concurrent service of the sentences. This is known as a “Stoliker request” after the case that established 
that people in prison have a right to earn credits toward concurrent California sentences while they 

                                                 
134 Compare Tinghitella v. California (9th Cir. 1983) 718 F.2d 308, 311-312 (the IAD applies to un-sentenced convictions) 

with Gilbert v. State (Ind.App. 2013) 982 N.E. 2d 1087, 1091 (stating that most courts have held that the IAD does not 
apply to un-sentenced convictions) and People v. Dial (2004) 123 Cal.App.4th 1116, 1121 [20 Cal.Rptr.3d 573] (the 
IAD does not apply to un-sentenced convictions, and equal protection does not require that benefits of Penal Code 
§ 1381 be extended to people in prisons out-of-state awaiting sentencing in California cases). 

135 Tinghitella v. California (9th Cir. 1983) 718 F.2d 308, 312 (applying California rule that person who flees prior to 
sentencing has no right to be present at sentencing). 

136 Tinghitella v. California (9th Cir. 1983) 718 F.2d 308, 311. 
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are serving time in another jurisdiction.137 Since the federal government and most other states will not 
automatically credit time served in California toward a sentence in their jurisdiction, a person should 
be sure to make a Stoliker request in order to serve the least amount of time possible on the combined 
terms.138  

A person who has concurrent sentences and wants to transfer to another jurisdiction should 
submit a written Stoliker request to the case records office at the prison where they are incarcerated.139 
The prison staff, are then required to formally notify the other jurisdiction stating that the person is 
available for transfer.140 

If the California prison officials fail to act, the person can file an administrative appeal (see 
Chapter 1) and, if necessary, a state court petition for writ of habeas corpus (see Chapter 15) to force 
the prison officials to comply with the law.141 

California authorities must offer to transfer the person to federal or out-of-state authorities 
for service of the concurrent sentence.142 If the other jurisdiction takes custody of the person, they will 
begin to earn credits simultaneously on both the California term and the out-of-state or federal term. 
If any part of the California sentence remains unserved at the end of the out-of-state or federal term, 
the person will then be returned to California to finish the California sentence. No formal extradition 
procedure will be required because California technically never gave up custody, but merely entered 
into a joint custody arrangement.143 

In some cases, the federal or out-of-state jurisdiction may respond to the Stoliker request by 
agreeing to allow the person to start earning concurrent credits on the federal or out-of-state case 
while remaining in a California prison.144 

Unfortunately, the other jurisdiction is not required to take custody of the person or grant 
credits for concurrent time even after receiving the Stoliker request. California cannot compel federal 
or other states’ authorities to take custody of a person.145 

                                                 
137 In re Stoliker (1957) 49 Cal.2d 75, 77-78; Penal Code § 2900; see also People v. Massey (1961) 196 Cal.App.2d 230, 237-

238 [16 Cal.Rptr. 402] (Stoliker rule applies where prior conviction is in another state); People v. Sewell (1978) 20 Cal.3d 
639, 643 [143 Cal.Rptr. 879] (applying Stoliker rule to person with indeterminate sentence); In re Altstatt (1964) 227 
Cal.App.2d 305, 307 [38 Cal.Rptr. 616] (Stoliker applies where the California judge does not say specifically whether 
the cases are to run consecutive or concurrent; the sentences are deemed by law to be concurrent); see DOM § 
72040.6.5 and DOM § 72040.10. 

138 See, e.g., Spigner v. United States (9th Cir. 1971) 452 F.2d 1208. 

139 DOM § 72040.10.1. 

140 In re Riddle (1966) 240 Cal.App.2d 707, 709 [49 Cal.Rptr. 919]. 

141 People v. Antonio (2017) 10 Cal.App.5th 1064 [216 Cal.Rptr.3d 523]; see also In re Satterfield (1966) 64 Cal.2d 419 [50 
Cal.Rptr. 284] (reviewing Stoliker request issue). 

142 Penal Code § 2900(b)(2); In re Stoliker (1957) 49 Cal.2d 75, 76. 

143 In re Patterson (1966) 64 Cal.2d 357, 362-363 [49 Cal.Rptr. 801]. 

144 Penal Code § 2900(b)(2). 

145 People v. Superior Court (Lopez) (1982) 130 Cal.App.3d 776, 785 [182 Cal.Rptr. 132]; In re Tomlin (1966) 241 Cal.App.2d 
668, 669 [50 Cal.Rptr. 805]; see also In re Patterson (1966) 64 Cal.2d 357, 364-365 [49 Cal.Rptr. 801] and Isreal v. Marshall 
(9th Cir. 1997) 125 F.3d 837, 839. 
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If the out-of-state authorities refuse to take custody, then the person most likely will have to 
wait until the end of the California term, at which point those authorities can move to extradite the 
person to serve the out-of-state sentence.146 Trying to negotiate an unserved out-of-state sentence is 
usually useless because the prosecutors and courts often have little or no authority to modify or dismiss 
a sentence.  There are, however, some possible options for obtaining a transfer or concurrent credits. 
One possibility is that the other state may have its own laws that would allow the person to challenge 
the refusal or to get credit by filing an action in the other state’s courts.147 Also, federal law gives people 
protection when a California sentence is imposed concurrent to a previously imposed federal term. 
Thus, some federal courts have granted habeas petitions and ordered that people in prison get credit 
for the time during which federal prison authorities have erroneously refused to accept custody so the 
person could serve their federal term concurrent to state term.148 Finally, if the person entered a plea 
bargain to the California term with the promise that it would run concurrent to the federal or out-of-
state term, then a California court may be willing to order enforcement of the plea bargain in some 
way, such as by reducing the length of the California term.149 

10.30 Out-of-State Probation and Parole Violation Detainers 

Any person who was on probation or parole from another state, and then got a criminal 
conviction in California, will most likely be subject to a detainer lodged by the other state. 
Unfortunately, a person with an out-of-state probation or parole violation detainer has few options 
for trying to resolve the detainer. There is no constitutional due process or speedy trial right to a 
probation or parole revocation hearing before the end of the current prison term.150 The IAD does 
not apply to probation and parole violation detainers.151 Thus, a person with a detainer based on an 
out-of-state probation or parole violation usually will end up being returned to the other state for 
further proceedings when the California term ends. 

There are a few possibilities. Some states may have laws that give people who are incarcerated 
in other states a way to resolve a parole or probation violation.152 For example, California has 
procedures for conducting revocation proceedings for people on parole in California who are in 

                                                 
146 People v. Superior Court (Lopez) (1982) 130 Cal.App.3d 776, 784-785 [182 Cal.Rptr. 132]. 

147 See, e.g., Chalifoux v. Commissioner of Correction (Mass. 1978) 375 Mass. 424, 429 [377 N.E.2d 923] (finding that MA 
unfairly refused to accept person or grant credit for time spent in California); but see Aycox v. Little (10th Cir. 1999) 
196 F.3d 1174, 1176-1180 (NM not obligated to honor Stoliker request; refusal to accept custody did not violate federal 
law). 

148 Cozine v. Crabtree (D.C. Or. 1998) 15 F.Supp.2d 997,1010; see also McCarthy v. Doe (2d Cir. 1998) 146 F.3d 118, 121-
122; United States v. Drake (9th Cir. 1995) 49 F.3d 1438; Kayfez v. Gasele (7th Cir. 1993) 993 F.2d 1288; United States v. 
Benefield (1st Cir. 1991) 942 F.2d 60; see also Jake v. Herschberger (7th Cir.1999) 173 F.3d 1059, 1066 (under prior law, 
no right to benefit from state concurrent sentences when federal sentence imposed prior to Nov. 1, 1987). 

149 Ward v. Brown (E.D. Cal. 2012) 891 F.Supp.2d 1149, 1159. 

150 Moody v. Daggett (1976) 429 U.S. 78, 86 [97 S.Ct. 274; 50 L.Ed.2d 236]; see also Spotted Bear v. McCall (9th Cir. 1980) 
648 F.2d 546, 547. 

151 Carchman v. Nash (1985) 473 U.S. 716, 726 [105 S.Ct. 3401; 87 L.Ed.2d 516] (probation detainer); Hopper v. United States 
Parole Commission (9th Cir. 1983) 702 F.2d 842, 846 (parole detainer). 

152 People in prison, especially those with a parole violation warrant, should consider the possibility that the other state 
has procedures for resolving the detainer. 
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custody in other states (see § 11.31). The laws that apply in a particular case will be those of the state 
that has placed the detainer. 

People with probation or parole violation detainers from other states should also consider the 
possibility of trying to negotiate with officials from the other state to get the charges dismissed or 
resolved. (See discussion in § 10.7)  

10.31 Federal Probation and Parole Violation Detainers 

People incarcerated in California prisons facing detainers based on federal probation or parole 
violations are in a similar position as people facing probation or parole violation detainers from other 
states (see § 10.30). There is no constitutional right to a speedy hearing and the IAD does not apply.  
Thus, there is no way for the federal government to resolve a federal probation violation warrant until 
after the person has served all of their California sentence.153 

However, there are some rules governing federal parole warrants against people incarcerated 
in state prisons.154 A regional commissioner of the United States Parole Commission (the agency that 
supervises people on federal parole) must review the warrant within 180 days after receiving notice of 
the person’s location. The person is entitled to be notified of the review date and may submit written 
comments. The person may request that the federal district court appoint counsel to assist in preparing 
the comments.155 

Upon review, the regional commissioner can: (1) withdraw the detainer and either close the 
parole case or order that parole will be reinstated when the person is released from California custody; 
(2) order a revocation hearing to be held at the state prison; or (3) let the detainer stand. If the detainer 
is not resolved, the commissioner generally will review it every few years. If the detainer continues to 
remain in place, then the person will be returned to federal custody for a revocation hearing after 
serving out the California sentence.156 

EXTRADITION 

10.32 Overview of Extradition (Involuntary Return to Another State) 

As explained in §§ 10.28-10.29, people incarcerated in California prisons who reach the end 
of their sentences but still have a detainer from another state usually will be sent to the other state for 
further proceedings on the out-of-state case. Extradition is the term for how such a transfer of custody 
takes place.157  

                                                 
153 United States v. Garrett (9th Cir 2001) 253 F.3d 443, 450; United States v. Bartholdi (9th Cir. 1972) 453 F.2d 1225, 1226. 

154 28 C.F.R. § 2.47 et seq. 

155 28 C.F.R. § 2.47(a)(2); 28 C.F.R. § 2.48(b). 

156 28 C.F.R. § 2.47(c). 

157 Note that people who were being supervised on parole or probation in California through an agreement between 
California and another jurisdiction and are facing probation or parole violation charges in that other jurisdiction are 
governed by the Uniform Act for Out-of-State Probationer or Parolee Supervision, which is discussed in § 10.37. 
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The Extradition Clause of the U.S. Constitution, federal legislation, and the Uniform Criminal 
Extradition Act (UCEA) give states the authority to demand that other states turn over fugitives from 
justice.158 Extradition is a summary and mandatory proceeding that enables a state, to bring a person 
to its state for trial as swiftly as possible.159 Nonetheless, people facing extradition do have some legal 
rights. Also, it may sometimes be possible for the person, through a lawyer, to negotiate with the other 
state to drop the matter or to agree to a lenient sentence in exchange for voluntary return. If it appears 
that extradition is inevitable, a person should consider whether it is in their best interests to waive 
formal extradition proceedings (see § 10.34). 

A more detailed discussion of the law of extradition can be found in California Criminal Law: 
Practice and Procedure, published and updated annually by Continuing Education of the Bar, 2100 
Franklin #500, Oakland, CA 94612. 

10.33 Summary of Extradition Procedure 

Upon reaching the release date for the California term, a person with a detainer from another 
state usually will be arrested and taken into custody by the local California county sheriff on the basis 
of the detainer or “fugitive warrant.”160  

Once the person is in local custody, he or she should be taken before a judge “with all 
practicable speed.”161 The judge should inform the person of the reason for the arrest, the right to 
counsel, and the right to waive extradition.162 So long as there is an out-of-state charge pending and 
the person being charged, there are no other defenses to extradition. However, if the person in prison 
denies being the person charged, the judge shall order a hearing to be held within 10 days to determine 
whether there is probable cause to believe that the person in prison is the wanted person and has been 
charged with or convicted of a crime in the other state. The court may decide the issue based on 
certified copies of legal documents.163  

 If these criteria are met, the person will be held in custody on the warrant to give the 
demanding state an opportunity to make a formal extradition request. A person held pending issuance 
of a governor’s warrant can be released on bail unless the crime charged in the other state is punishable 
by death or life imprisonment or the person is wanted because of an escape or a violation of parole.164 
However, courts are reluctant to release alleged fugitives on bail, especially if the person has just served 

                                                 
158 See U.S. Constitution, Article IV, § 2(2); 18 U.S.C. § 3182. Penal Code §§ 1548-1556.2; Puerto Rico v. Branstad (1987) 

483 U.S. 219, 228-229 [107 S.Ct. 2802; 97 L.Ed.2d 187]. 

159 Michigan v. Doran (1978) 439 U.S. 282, 287-288 [99 S.Ct. 530; 58 L.Ed.2d 521]. 

160 Penal Code §§ 1551-1551.1. 

161 Penal Code § 1551.1. 

162 Penal Code § 1551.2;  Penal Code § 1555.1. 

163 Penal Code § 1551.2. 

164 Penal Code §§ 1552-1552.1. 
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a California prison term. People who do obtain release on bail may benefit because many states will 
not give sentence credits for time spent in jail prior to extradition.165  

A person can be held in the county jail for a period not to exceed 30 days following the 
probable cause hearing.166 The court has discretion to re-commit the accused for up to 60 additional 
days if the California governor’s extradition warrant has not been issued by the end of the initial 30-
day period.167 If the initial commitment order expires without issuance of an extradition warrant, the 
person can ask to be released. However, the requesting state can simply file a new fugitive warrant to 
hold the person in custody or local officials may re-arrest the defendant after the extradition warrant 
finally does get issued.168 

When a formal request for extradition is received from the demanding state, the papers will 
be forwarded to the California governor, who has the authority to issue an extradition warrant 
requiring delivery of the person to officials of the demanding state.169 The California governor can opt 
to investigate an extradition request and hold a hearing before issuing an extradition warrant. In an 
extraordinary case, the governor may refuse to issue a warrant. A person who can show that extradition 
would be unjust should send a letter to the governor’s office immediately after the probable cause 
hearing, asking the governor to investigate the matter and refuse to issue the warrant. Unfortunately, 
even if the governor refuses to issue an extradition warrant, the demanding state can ask a federal 
court to order extradition.170 

If the California governor does issue an extradition warrant, the person must again be taken 
before the local California court for a hearing. The court is required to inform the fugitive of the 
demand for extradition, the crime or escape charge, the right to counsel, and the right to challenge the 
warrant by filing a habeas corpus petition.171 At the hearing, the person should inform the judge if 
they want to challenge the extradition warrant. At this point, release on bail is essentially prohibited.172 

If the person does not challenge the extradition, or the challenge is unsuccessful, the court will 
issue an order allowing the demanding state to take custody of the person. The demanding state should 
take custody within 30 days. If the person is not transferred within 30 days, they may be released; 
however, release is not mandatory.173 

                                                 
165 In re Watson (1977) 19 Cal.3d 646, 654 [139 Cal.Rptr. 609] (California grants pre-sentence credit for time prior to 

extradition); see also People v. Underwood (1984) 162 Cal.App.3d 420, 424-425 [208 Cal.Rptr. 623] (where extradition 
was for unserved California term from which person escaped, no credit given for time spent fighting extradition). 

166 Penal Code § 1552. 

167 Penal Code § 1552.2. 

168 In re McBride (1953) 115 Cal.App.2d 538, 542-543 [254 P.2d 117]; see also In re Russell (1974) 12 Cal.3d 229, 233-234 
[115 Cal.Rptr. 511]. 

169 Penal Code §§ 1549.1-1549.3 

170 Puerto Rico v. Branstad (1987) 483 U.S. 219, 228-230 [107 S.Ct. 2802; 97 L.Ed.2d 187]. 

171 Penal Code § 1550.1. 

172 Penal Code § 1550.1; People v. Superior Court (Ruiz) (1986) 187 Cal.App.3d 686, 692-693 [234 Cal.Rptr. 214]. 

173 18 U.S.C. § 3182; Penal Code § 1550.3. 
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10.34 Waiver of Extradition 

There are several reasons why a person facing extradition may want to waive (give up) their 
rights and agree to be taken into custody by the demanding state. There are very few situations in 
which a person will be able to avoid extradition and time spent in a California jail awaiting extradition 
might not be credited against any sentence that is later imposed.  

A person who wants to waive extradition must be informed of all rights under the extradition 
laws and make the waiver in writing in front of a judge.174 Once a person enters a waiver, the 
demanding state can take custody. A person who has waived extradition may be released on bail if 
both the local district attorney and the demanding state agree to it. Also, if the demanding state agrees, 
a court can release a person to allow voluntary return to the demanding state.175 

Some people may have already agreed to waive extradition if they were on conditional release 
such as bail, probation or parole in the demanding state before going to prison in California. Such 
waivers will be deemed to remain in effect so long as a court finds that: (1) the alleged violation of the 
conditional release occurred within the last five years, (2) the conditional release was for an offense 
that was or is punishable by a sentence of more than one year, and (3) the waiver was entered before 
the person was conditionally released.176 

If there is a valid waiver of extradition, the person must be kept in custody until they are 
delivered to the authorities for the demanding state, unless both the district attorney and the 
demanding state agree to release on bail or other conditional release.177 

A person who wants to challenge an order finding that extradition has been waived must be 
allowed a reasonable amount of time to bring a petition for writ of habeas corpus.178 

10.35 Habeas Corpus Challenges to Extradition 

 A person has the right to file a habeas corpus petition in the California state courts challenging 
a court’s extradition order. However, the issues that a court can consider in such a petition are 
extremely limited. A person may challenge a court’s determination that a prior waiver of extradition is 
valid and remains in effect.179 Otherwise, the only issues that can be raised are: (1) whether the 
extradition documents are complete and authentic, (2) whether the petitioner has been charged with 
or convicted of a crime in a demanding state, (3) whether the petitioner is the person named in the 
extradition request, and (4) whether the petitioner is a fugitive or otherwise extraditable. These issues 

                                                 
174 Penal Code § 1555.1. 

175 Penal Code § 1555.1. 

176 Penal Code § 1555.2(a)-(b). 

177 Penal Code § 1555.2(c)-(d). 

178 Penal Code § 1555.2(e). 

179 Penal Code § 1552.2(e). 
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have been characterized as “historic facts” that are readily verifiable.180 Thus, only the rarest cases will 
present arguable habeas corpus issues.  

Because of these strict limits, many issues cannot be raised successfully on habeas corpus. 
Claims that cannot be used to block extradition include arguments that the accused person is innocent 
of the charged crime,181 that there are valid defenses to the charge,182 that the demanding state has not 
yet made a probable cause finding in the case,183 that constitutional rights such as those to a speedy 
trial or to be free from double jeopardy have been violated,184 that prison conditions in the demanding 
state are unconstitutional,185 that the IAD has been violated,186 or that the other state improperly 
refused to take custody after a Stoliker request.187 

If the person wants to file a habeas corpus petition, the court must allow a “reasonable time” 
for the person to do so.188 The person should ask the court to stay (delay) extradition until the petition 
is filed and decided. The petition must be served on both the district attorney of the county in which 
the extradition proceedings are pending and an official of the demanding state.189 If the petition is 
denied, but the court finds there is probable cause to allow the person to raise the issues in the state 
court of appeal or California Supreme Court, then the local court must grant a reasonable time for the 
person to file another petition in the higher courts.190 

If a habeas corpus petition is granted, the person must be released from custody. However, 
the demanding state can then file a new extradition proceeding for the same charges.191 

                                                 
180 Michigan v. Doran (1978) 439 U.S. 282, 289 [99 S.Ct. 530; 58 L.Ed.2d 521]; New Mexico ex rel. Ortiz v. Reed (1998) 524 

U.S. 151, 152 [118 S.Ct. 1860; 141 L.Ed.2d 131]; California v. Superior Court (Smolin) (1987) 482 U.S. 400, 408 [107 S.Ct. 
2433; 96 L.Ed.2d 332]; In re Walton (2002) 99 Cal.App.4th 934, 945 [122 Cal.Rptr.2d 87]. 

181 Penal Code § 1553.2; California v. Superior Court (Smolin) (1987) 482 U.S. 400, 407 [107 S.Ct. 2433; 96 L.Ed.2d 332]. 

182 Biddinger v. Commissioner of Police (1917) 245 U.S. 128, 135 [38 S.Ct. 41; 62 L.Ed. 193]. 

183 In re Golden (1977) 65 Cal.App.3d 789, 975-976 [135 Cal.Rptr. 512]. 

184 Price v. Pitchess (9th Cir. 1977) 556 F.2d 926, 928-929. 

185 Pacileo v. Walker (1980) 449 U.S. 86, 87-88 [101 S.Ct. 308; 66 L.Ed.2d 304] (sending state does not have authority to 
inquire into prison conditions in demanding state); Brown v. Sheriff of Wayne County (1982) 415 Mich. 658 [330 N.W.2d 
335, 343-344] (same even when federal courts have found that prison conditions in the demanding state are cruel and 
unusual punishment). 

186 In re Fabricant (1981) 118 Cal.App.3d 115, 120-121 [173 Cal.Rptr. 245]. 

187 People v. Superior Court (Lopez) (1982) 130 Cal.App.3d 776, 784-785 [182 Cal.Rptr. 132]. 

188 Penal Code § 1550.1; Penal Code § 1555.2(e). 

189 Penal Code § 1550.1. 

190 Penal Code § 1550.1; Penal Code § 1555.2(e). 

191 In re Russell (1974) 12 Cal.3d 229, 232 [115 Cal.Rptr. 511]; State ex rel. Moore v. Conrad (W. Va. 1988) 179 W.Va. 577, 
579 [371 S.E.2d 74]. 
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10.36 Other Remedies for Improper Extradition 

After return to the demanding state, a person can be prosecuted even if their extradition rights 
were violated. Violation of the extradition laws does not invalidate a subsequent conviction.192 

One possible means for challenging an unlawful extradition is a federal civil rights (§ 1983) 
lawsuit. However, such a lawsuit cannot lead to a reversal of the conviction, and it is unlikely that a 
person who is convicted of the crime for which they were unlawfully extradited will be awarded any 
significant amount of money damages.193 (See Chapter 17 for more discussion of § 1983 cases.) 

In addition, willfully failing to properly arraign a fugitive on a governor’s warrant is a 
misdemeanor under California law.194 In theory, this provides some protection from illegal extradition. 

10.37 Return Under the Uniform Act on Out-of-State Probationer or Parolee 
Supervision 

Sometimes people on probation or parole from other states are transferred to supervision in 
California under the Uniform Act on Out-of-State Probationer or Parolee Supervision and the 
Interstate Compact for Adult Offender Supervision.195 In such cases, the person on probation or 
parole may become wanted by the other state if there is a probation or parole violation charge. Under 
these laws, officials of the state that released the person on probation or parole may enter California 
at any time to take over custody of them. Formal extradition procedures are not required.196 

California law does give a person on probation or parole some procedural protections before 
another state can take custody. The person on probation or parole must be provided with a lawyer. A 
court hearing must be held to determine whether there is probable cause to believe that the person 
was released to California under the compact, that the person is the person on probation or parole 
wanted by the other state, and that the other state has requested the person’s return. The proof may 
be in the form of certified copies of probation and parole documents.197 If the person wants to 
challenge the court’s ruling, the court must allow a reasonable amount of time for the person to file a 
state court petition for writ of habeas corpus (see Chapter 15).198

                                                 
192 Frisbie v. Collins (1952) 342 U.S. 519, 522 [72 S.Ct. 509; 96 L.Ed. 541], reaffirming Ker v. Illinois (1886) 119 U.S. 436, 

444 [7 S.Ct. 225; 30 L.Ed. 421]; Myers v. Rhay (9th Cir. 1978) 577 F.2d 504, 510. 

193 Draper v. Coombs (9th Cir. 1986) 792 F.2d 915, 919-922; Weilburg v. Shapiro (9th Cir. 2007) 488 F.3d 1202, 1205-1206 
(Heck doctrine does not bar § 1983 suit for unlawful extradition); but see Barton v. Norrod (6th Cir. 1997) 106 F.3d 
1289, 1293-1294 (finding no cause of action for violation of extradition rights, but noting that other jurisdictions 
allowed such claims). 

194 Penal Code § 1550.2. 

195 Penal Code § 11175-§ 11189; see Wofford v Superior Court (2014) 230 Cal.App.4th 1023 [179 Cal.Rptr.3d 243]. 

196 Penal Code § 11177(3). 

197 Penal Code § 11177.1(a); Ramirez v. Superior Court (2017) 15 Cal.App.5th 643 [223 Cal.Rptr.3d 536] (person on 
probation in Arizona under supervision in California entitled to probable cause hearing before return to Arizona on 
probation violation charge). 

198 Penal Code § 11177.1(b); see also In re Albright (1982) 129 Cal.App.3d 504, 512 [181 Cal.Rptr. 84]. 


























