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The Prison Law Office is a non-profit public interest law firm that strives to protect the rights 
and improve the living conditions of people in state prisons, juvenile facilities, jails and immigration 
detention in California and elsewhere. The Prison Law Office represents individuals, engages in class 
actions and other impact litigation, educates the public about prison conditions, and provides technical 
assistance to attorneys throughout the country. 

Order forms for The California Prison and Parole Law Handbook are available at: 
www.prisonlaw.com or by writing to: 

Prison Law Office 

General Delivery 

San Quentin, CA 94964 

In addition, many self-help information packets on a variety of topics are available free of 
charge on the Resources page at www.prisonlaw.com or by contacting the Prison Law Office at the 
address above. 

 

*** 
 
 
 

YOUR RESPONSIBILITY WHEN USING THIS HANDBOOK 
 

When we wrote The California Prison and Parole Law Handbook, we did our best to provide useful 
and accurate information because we know that people in prison and on parole often have difficulty 
obtaining legal information and we cannot provide specific advice to everyone who requests it. 
However, the laws are complex change frequently, and can be subject to differing interpretations. 
Although we hope to publish periodic supplements updating the materials in the Handbook, we do 
not always have the resources to make changes to this material every time the law changes. If you use 
the Handbook, it is your responsibility to make sure that the law has not changed and is applicable to 
your situation. Most of the materials you need should be available in a prison law library or in a public 
county law library. 
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18.14 Basic Procedures for State Tort Lawsuits  
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18.1 Introduction 

This chapter discusses lawsuits brought under the California Government Claims Act 
(Government Code § 810 et seq.) and California’s Bane Civil Rights Act (Code of Civil Procedure § 
52.1) by people in state prisons. People in prison can use these lawsuits to seek money damages for 
injuries or losses caused by violations of California state law by public officials or employees. People 
in prison can also use these types of lawsuits to seek injunctive relief (an order that prison officials do 
or stop doing something), though usually other types of legal actions are better for that purpose (see 
Chapter 15 (state habeas corpus petitions, Chapter 17 (federal civil rights cases) and § 19.30 
(comparison of different types of legal actions)).  

There are special rules that apply to state civil suits seeking filed by people in prison, including 
a requirement to exhaust administrative remedies with both prison officials and the Department of 
General Services, Office of Risk and Insurance Management (§§ 18.4-18.6) and immunities that make 
the state and its employees or officials immune (meaning they can’t be held liable) for many types of 
state civil claims (§ 18.9). 

The right to sue under state law is independent of the right to bring a federal civil rights (“§ 
1983”) action described Chapter 17. In some cases, the facts may support both a federal civil rights 
claim and a state government or civil rights claim, and both claims can be joined together in one 
lawsuit filed in either federal or state court (see § 17.11 and § 17.14). In other cases, there may be only 
a state law claim and the case must be filed in state court. Also, it is sometimes easier for a person to 
win a state law claim than a federal law claim because state law has less extensive immunity provisions 
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and may be violated by less serious misconduct.1  Thus, a person who suffers an injury as a result of a 
state employee’s wrongful act should always try to preserve the right to sue under state law.  

As with federal civil rights lawsuits, people should be aware that it is difficult to litigate a state 
civil lawsuit without a lawyer and should attempt to get representation by a lawyer if at all possible 
(see § 17.2). 

This Chapter does not discuss state civil lawsuits against local public entities like county 
sheriff’s departments or city police departments or against employees of local public entities. Legal 
Services for Prisoners with Children publishes a manual called Suing a Local Public Entity, available on 
the Resources page at www.prisonerswithchildren.org or by writing to Legal Services for Prisoners 
with Children, 1540 Market St., Suite 490, San Francisco, CA 94102. 

18.2 Who May Bring a State Civil Lawsuit 

Any person who is deprived of a state constitutional or statutory right or who has been injured 
by someone else’s bad act may file a state civil lawsuit. A person who files a lawsuit is called the 
plaintiff.  

Although people in prison may file state civil lawsuits, there are special rules limiting the 
liability of government entities and government officials or employees. These immunities are discussed 
in § 18.9.  

18.3 Exhaustion of Administrative Remedies Requirement: Administrative Appeal 

Before filing a state civil lawsuit (or a federal civil rights lawsuit that includes a state law claim) 
against the CDCR or a CDCR official, a person in prison or on parole must file a CDCR administrative 
appeal seeking money damages and pursue the administrative appeal to the highest level of review. 
Completion of the administrative appeal process is necessary even though the CDCR does not 
normally grant money damages through the administrative appeal process.2 Also, administrative 
appeals must be exhausted even if the defendant is an independent contractor who provides services 
to the CDCR, rather than a CDCR employee.3 

The processes and timelines for CDCR administrative appeals are discussed in Chapter 1. 

18.4 Exhaustion of Administrative Remedies Requirement: Government Claim 

In addition to filing a CDCR administrative appeal, a plaintiff who wants to sue the state or a 
state official or state employee for money damages for a violation of California law must first file a 
claim with the Department of General Services, Office of Risk and Insurance Management.4 A person 

                                                 
1 See, e.g., Lucas v. County of Los Angeles (1996) 47 Cal.App.4th 277 [54 Cal.Rptr.2d 655].  

2 Wright v. California (2004) 122 Cal.App.4th 659, 664-671 [19 Cal.Rptr.3d 92]. 

3 Parthemore v. Col (2013) 221 Cal.App.4th 1372, 1381-1383 [165 Cal.Rptr.3d 367]. 

4 Government Code § 945.4; Government Code § 950.2.  
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should not have to complete the whole CDCR administrative appeal process before filing a 
Government Claims Form. 

18.5 Timeline and Procedure for Filing a Government Claim Form 

The deadline to file a Government Claim form seeking compensation for death, personal 
injury, or loss or damage to property is six months after the “accrual” of the cause of action.5 Generally, 
a cause of action accrues on the date of the wrongful or negligent act that causes the injury or loss or 
on the date that plaintiff first discovers the injury or loss. The six-month time limit is not extended 
just because a person is imprisoned or on parole.6 However, a plaintiff who misses the deadline can 
request permission to file late claim (see § 18.6). 

To file a Government Claim, a plaintiff must fill out and file a Government Claim Form. A 
sample copy of this form with filing instructions is included as Appendix 18-A. The form should be 
available in the prison law libraries and is on the Department of General Services website at 
www.dgs.ca.gov/orim/Programs/GovernmentClaims.aspx. A person could also try requesting a form 
by writing to the Government Claims Program, Office of Risk and Insurance Management, 
Department of General Services, P.O. Box 989052, MS 414, West Sacramento, CA 95798. 

The form must set forth all the facts supporting the claim, such as the type and extent of the 
injury, who caused it, and when and how it occurred.7 Attach copies (not originals) of any documents 
that support the claim. The plaintiff should then sign the form and mail it to the address listed on the 
form, along with either a $25 filing fee or a request for a fee waiver.8 The plaintiff should enclose a 
copy of the form and a pre-addressed, postage-paid envelope; the clerk who files the form will stamp 
the extra copy and send it back to the plaintiff as evidence that the claim was filed. It is also a good 
idea for the plaintiff to keep a copy of the claim in case the package is lost or delayed. 

To ask for a fee waiver, a plaintiff must fill out the Affidavit for Waiver of Government Claims 
Filing Fee and Financial Information Form and attach a certified copy of their trust account balance 
sheet.9 A sample copy of the fee waiver request form is included in Appendix 18-A. The fee waiver 
request form should be available in the prison law libraries, on the Department of General Services 
website at www.dgs.ca.gov or by writing to the Department of General Services. 

If the plaintiff does not properly fill out the claim form, files the claim after the deadline, or 
does not submit the proper fee or fee waiver request, the Department of General Services must give 

                                                 
5 Government Code § 901; Government Code § 911.2. Under these laws, any other type of claim should be presented 

not later than one year after the cause of action accrues.  

6 Government Code § 945.6(c); see also Torres v. California Dept. of Corrections and Rehabilitation (2013) 217 Cal.App.4th 
844 [158 Cal.Rptr.3d 876] (no tolling during parole). 

7 A lawsuit that alleges a factual or legal basis for recovery that was not included on the Government Claim Form may 
end up being dismissed. Watson v. California (1993) 21 Cal.App.4th 836, 844 [26 Cal.Rptr.2d 262]; Nelson v. California 
(1983) 139 Cal.App.3d 72 [188 Cal.Rptr.479]; Casteneda v. California Dept. of Correction and Rehabilitation (2013) 212 
Cal.App.4th 1051 [151 Cal.Rptr.3d 648] (where person in prison filed tort claim and later died, person’s daughter must 
file her own claim to proceed with a wrongful death action). 

8 Government Code § 905.2(b). 

9 Government Code § 905.2(c). 
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the plaintiff notice of the defects,10 and may allow the defects to be corrected.11 If the Department of 
General Services does not give notice of the defect, it waives the right to argue in court that that the 
plaintiff did not exhaust the Government Claims process.12 

The Department of General Services should act on the claim within 45 days after it is filed.13 
In most cases, the Department of General Services will send a formal notice stating that the claim was 
denied.  

Sometimes the Department of General Services does not act on the claim, or does not send 
any notice of its decision denying the claim. In such situations, the claim is deemed denied as of 45 
days after it was filed.14  

The Department of General Services routinely denies claims for damages arising from 
personal injuries, so a person should not get discouraged if a claim is rejected. 

18.6 Requesting Permission to File a Late Government Claim Form 

A plaintiff who does not meet the six-month deadline for filing a Government Claim form 
can ask for permission to file a late claim. The request to must be presented as soon as possible, and 
no later than one year after the cause of action accrued. A plaintiff who wants to request permission 
to file a late claim should fill out the ordinary claim form (and if appropriate, a request for a fee waiver), 
and attach a letter explaining why the claim was not filed on time.15 

The Department of General Services must allow a late claim to be filed in certain 
circumstances. The circumstances that frequently apply to people in prison include the following: 

 The failure to present the claim on time was due to mistake, inadvertence, surprise or 
excusable neglect and the state was not prejudiced by the failure to file a timely claim.16 
However, mere ignorance of the six-month deadline is not necessarily good cause for 
missing the deadline.17 

 The person who suffered the injury, damage, or loss was a minor during all of the six-
month deadline period.18 

                                                 
10 Government Code § 910.8; Government Code § 911.3(a). 

11 Government Code § 910.4; Government Code § 910.6; Government Code § 911.4. 

12 Government Code § 911; Government Code § 911.3(b); Sykora v. Department of State Hospitals (2014) 225 Cal.App.4th 
1530, 1535-1538 [171 Cal.Rptr.3d 583]. 

13 Government Code § 912.4. 

14 Government Code § 912.4(c). 

15 Government Code § 911.4. The one-year limit does not include time during which the plaintiff is mentally 
incapacitated and does not have a guardian or conservator. Government Code § 911.4(c). 

16 Government Code § 911.6(b)(1); see Torbitt v. Fearn (1984) 161 Cal.App.3d 860 [208 Cal.Rptr. 1]. 

17 See Harrison v. County of Del Norte (1985) 168 Cal.App.3d 1 [213 Cal.Rptr. 658]. 

18 Government Code § 911.6(b)(2). 
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 The person who suffered the injury, damage or loss was unable to present a timely claim 
due to physical or mental incapacitation during all of the six-month deadline period.19 

 The person who suffered the injury or loss died before the six-month deadline period 
was over.20 

The Department of General Services must act on a request to file a late claim within 45 days.21 
If the Department of General Services does not act, the request is considered to be denied when the 
45 days have passed.22 If the Department of General Services grants the request, it will file the claim 
and then either grant or deny the claim as described in § 18.5. 

A plaintiff can challenge the Department of General Services’ denial of a request to file a late 
claim by filing a petition in the superior court of the county with jurisdiction over the state civil lawsuit 
(see § 18.13).23 The petition must be filed within six months after the denial of the request to file a late 
claim was denied.24 The petition must state that a late claim application was made and denied, describe 
the reasons for the late filing, and set forth the facts of the underlying claim. 

The plaintiff must serve the Department of General Services with a copy of the petition and 
a written notice of the time and place for a court hearing on the petition. The petition may be served 
by regular mail, by express mail, in person or (in some courts) by fax or electronically.25 The petition 
and notice must be served on the Department of General Services at least 21 calendar days before the 
hearing date, or at least 26 days before the hearing date if the notice is served by mail.26 The 
Department of General Services can file a written response no less than 10 days before the hearing, 
and the plaintiff can file a written reply no less than five days before the hearing.27 

A superior court considering a petition to file a late claim must resolve any doubts in favor of 
granting relief to the plaintiff.28 If the court grants the petition, the state civil lawsuit must be filed 
within 30 days after the order.29 If the court denies the petition, the plaintiff can appeal the issue to 
the state court of appeal for the district and then request review by the California Supreme Court. 

                                                 
19 Government Code § 911.6(b)(3). 

20 Government Code § 911.6(b)(4); see, e.g., Draper v. City of Los Angeles (1990) 52 Cal.3d 502 [276 Cal.Rptr. 864] (relief 
from timely filing requirement granted where plaintiff unconscious and brain-damaged throughout time frame). 

21 Government Code § 911.6(a). 

22 Government Code § 911.6(c). 

23 Government Code § 946.6(a). 

24 Government Code § 946.6(b). A late petition was excused by a court when an attorney’s secretary mistakenly erased 
the filing deadline from the attorney’s calendar. Renteria v. Juvenile Justice, Department of Corrections and Rehabilitation (2006) 
135 Cal.App.4th 903 [37 Cal.Rptr.3d 777]. 

25 Code of Civil Procedure § 1005(b); Code of Civil Procedure §§ 1010-1013. 

26 Government Code § 946.6(d); Code of Civil Procedure § 1005(b).  

27 Code of Civil Procedure § 1005(b). 

28 Bettencourt v. Los Rios Community College District (1986) 42 Cal.3d 270 [228 Cal.Rptr. 190]; Ebersol v. Cowan (1983) 35 
Cal.3d 427 [197 Cal.Rptr. 601]; Greene v. California (1990) 222 Cal.App.3d 117 [272 Cal.Rptr. 52]. 

29 Government Code § 946.6(f). 
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However, if the superior court denies the petition and the appeal is unsuccessful, the plaintiff will not 
be allowed to proceed with the lawsuit. 

18.7 Notice Requirement in Medical Malpractice Cases 

A plaintiff bringing a medical malpractice case against a health care provider must give the 
defendant notice of the intention to sue at least 90 days before filing the suit.30 If the notice is served 
with 90 days of the expiration of the statute of limitations (see § 18.12), the time for filing the action 
is extended to 90 days after service of the notice.31 

It is no longer necessary for the plaintiff to file a notice with the Medical Board, as former 
California Code of Civil Procedure § 364.1 has been repealed. 

People who are taken to a medical facility outside the prison, where they are injured by 
negligent or incompetent medical care, may be able to sue the outside medical care provider without 
being subject to the special rules regarding suits against government officials by incarcerated people.  
The timeline for am incarcerated person to file the lawsuit will be extended for two years past the 
regular statute of limitations.32 

18.8 Lawsuits for Violations of State Tort Law 

California law allows plaintiffs to sue for many type of “torts,” which are bad acts or violations 
of legal duties that inflict some type of physical or mental injury. Tort lawsuits are sometimes called 
personal injury actions. Some of the tort law is common law developed in court cases and some is set 
down in statutes. There are many grounds for suits under tort law, and a complete discussion of torts 
is beyond the scope of this Handbook. Among the torts that a plaintiff might allege are assault, battery, 
false imprisonment,33 wrongful death,34 medical malpractice, malicious prosecution, negligence, 
intentional infliction of emotional distress, wrongful taking of or damage to personal property. A 
person might allege that a prison official or employee violated the duty on officials to protect them 
from foreseeable harm or to abstain from imposing cruel, corporal, or unusual punishments or 
punishments not “authorized by the Director of Corrections.”35 In any tort case, the plaintiff must 
show that the defendant acted with a particular mental state, such as intentionally or negligently; the 
mental state that must be shown depends on the type of tort being alleged. People in prison do not 
have to show any greater degree of harm or level of malicious intent than other tort plaintiffs. 

                                                 
30 Code of Civil Procedure § 364(a). 

31 Code of Civil Procedure § 364(d). 

32 See, e.g., Brooks v. Mercy Hospital (2016) 1 Cal.App.5th 1 [204 Cal.Rptr.3d 289]. 

33 See, e.g., Shoye v. County of Los Angeles (2012) 203 Cal.App.4th 947, 953 [137 Cal.Rptr.3d 839] (false imprisonment due 
to mistaken identification as a a person who violated parole). 

34 See, e.g., Lucas v. County of Los Angeles (1996) 47 Cal.App.4th 277, 282-283 [54 Cal.Rptr.2d 655].  

35 Penal Code §§ 2651-2652. However, a person in prison cannot obtain damages as a remedy for a violation of the 
California Constitution’s cruel and unusual punishment clause (California Constitution, Article I, § 17); Giraldo v. 
California Dept. of Corrections and Rehabilitation (2008) 168 Cal.App.4th 231, 250-252 [85 Cal.Rptr.3d 371] (case alleging 
that person who is transgender (male-to-female) in prison suffered sexual assaults). 
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A plaintiff in a state tort case usually asks for money damages. Unlike federal civil rights (§ 
1983) cases, there are no special limits regarding damages awards in cases involving people in prison. 
However, the state law does impose some limits that bar “prisoners” from suing “public entities” 
and/or their employees for many types of wrongful acts. The immunities are set forth in the 
Government Claims Act (Government Code § 810 et seq.), and are described in more detail in § 18.9. 

A person in prison can also sue the state or a state official in a state civil case for declaratory 
relief (an order setting forth the rights or the parties) or injunctive relief (an order requiring officials 
to take or not take some particular action).36 The state and state officials do not have immunity from 
claims for declaratory or injunctive relief.37 Also, attorney fees could be available for work done to gain 
injunctive relief if the suit vindicates important rights affecting the public interest (see § 18.15). Thus, 
a person who is seeking money damages may want to include a request for injunctive or declaratory 
relief in the same suit as a request for money damages. However, it is usually much easier for a person 
to obtain injunctive relief through a state court petition for writ of habeas corpus (see Chapter 15).  

18.9 Who May Be Sued and Who is Immune from Liability 

The California Government Claims Act (Government Code § 810 et seq.) limits the tort 
liability of the state and state employees for injuries to incarcerated people. In general, people in prison 
can very rarely sue the state of California and public agencies for money damages under state tort law 
because the law makes public entities “immune” from liability. However, people in prison sometimes 
can sue individual state, county, or city employees for their wrongful or negligent acts or omissions, 
although there are some circumstances in which employees also are immune from liability. 

Under California law, the state of California and its agencies are usually immune from tort 
liability for injuries or wrongs caused by its officials and employees.38 Also, the state is immune from 
liability for injury resulting from a determination to release a person on parole or to deny or revoke 
parole.39 Moreover, the state of California, state agencies like the California Department of Corrections 
and Rehabilitation (CDCR), the Board of Parole Hearings (BPH), and the prisons usually cannot be 

                                                 
36 See, e.g., De Lancie v. Superior Court (1982) 31 Cal.3d 865, 877 [183 Cal.Rptr. 866] (finding proper cause of action in 

request for declaratory and injunctive relief for jail officials’ alleged violation of Penal Code §§ 2600 and 2601). An 
action seeking injunctive or declaratory relief that is based on a violation of state law cannot be filed in federal court 
because the Eleventh Amendment of the U.S. Constitution prohibits federal courts from enforcing compliance with 
state law. Pennhurst State School & Hospital v. Halderman (1984) 465 U.S. 89 [104 S.Ct. 900; 79 L.Ed.2d 67]. 

37 Government Code § 814; Government Code § 844.6(a). 

38 Government Code § 815; Government Code § 844.6(a). If the plaintiff is not being held in a prison or jail facility, a 
public entity is liable for any injury proximately caused by an act or omission of an employee of the public entity 
acting within the scope of his employment that would give rise to a cause of action against that employee. Government 
Code § 815.2. One court has held that the state and its agencies are not immune from suit by plaintiff who is on parole 
and suing about a parole matter. Fearon v. California Dept. of Corrections (1984) 162 Cal.App.3d 1254 [209 Cal.Rptr. 309] 
(allowing person on parole to sue the CDCR for negligently losing his property). It also appears that the immunities 
do not apply to lawsuits brought by patients in the Department of State Hospitals. See Sykora v. Dept. of State Hospitals 
(2014) 255 Cal.App.4th 1530 1532-1533 [171 Cal.Rptr.3d 583]. 

39 Government Code § 845.8; Torres v. California Dept. of Corrections and Rehabilitation (2013) 217 Cal.App.4th 844 [158 
Cal.Rptr. 3d 876] (the CDCR was immune from liability for an erroneous decision to revoke parole). This immunity 
does not extend to injury caused by continuing to incarcerate a person on a parole hold after the parole agents knew 
or should have known that they had arrested the wrong person. Perez-Torres v. California (2007) 42 Cal.4th 136, 142 [64 
Cal.Rptr.3d 155]. 
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sued by people in prison under state tort law.40 The same types of immunities also apply to lawsuits 
by people in jail against a city or county or a local agency.41 

There are some exceptions to the state’s immunity. These exceptions allow people in prison 
to sue the state and its agencies for money damages under state tort law in the following circumstances: 

 Injury was caused by a public employee’s failure to take reasonable action to summon 
medical care, where the public employee knew or had reason to know that the person 
needed immediate medical care.42 This exception does not extend to claims that a state 
employee provided negligent medical care.43 

 A public employee, acting in the scope of employment, caused death or injury by 
negligence in the operation of a motor vehicle.44 However, in some cases, the public entity 
may be immune for accidents that happen while an employee is responding to an 
emergency call or pursuing a person suspected of a crime.45 

 A public employee caused damage by intentionally and unjustifiably interfering with the 
right to obtain judicial review of the legality of the incarceration. However, before a 
person cannot sue on this ground until after court determines that the incarceration was 
illegal.46 

 A public employee caused injury due to a determination as to whether to parole or release 
a person, whether to revoke parole or release, or by imposing conditions of parole or 
release.47 

                                                 
40 See, e.g., Leyva v. Nielsen (2000) 83 Cal.App.4th 1061 [100 Cal.Rptr.2d 231]; Wright v. California (2004) 122 Cal.App.4th 

659 [19 Cal.Rptr.3d 92]); but see Lawson v. Superior Court (2010) 180 Cal.App.4th 1372 [103 Cal.Rptr.3d 834] 
(immunities for public entities did not apply to private company that operated prison-mother facility or to its 
employees; also, immunities that apply to lawsuits brought by people in prison did not apply when injuries were to 
daughter of person in a prison-mother program).   

41 Government Code § 811.2; Government Code § 844; see Zeilman v. County of Kern (1985) 168 Cal.App.3d 1174 [214 
Cal.Rptr. 746]; Badiggo v. County of Ventura (1989) 207 Cal.App.3d 357 [254 Cal.Rptr. 771]. 

42 Government Code § 844.6(a); Government Code § 845.6; see Watson v. California (1993) 21 Cal.App.4th 836 [26 
Cal.Rptr.2d 262 (liability limited to serious and obvious medical conditions); Lucas v. County of Los Angeles (1996) 47 
Cal.App.4th 277 [54 Cal.Rptr.2d 655]; but see Lawson v. Superior Court (2010) 180 Cal.App.4th 1372 [103 Cal.Rptr.3d 
834] (immunity of both state and employee where depriving person in prison-mother program of medication and 
breast pump did not amount to failure to take action in response to need for immediate medical care).   

43 See, e.g., Castaneda v. California Dept. of Corrections and Rehabilitation (2013) 212 Cal.App.4th 1051, 1072-1074 [151 
Cal.Rptr.3d 648 (the state was immune from liability for injury to a person in prison who died of cancer; the duty to 
“summon” medical care did not require consultation with specialist after the person’s cancer diagnosis). 

44 Government Code § 844.6(b); Vehicle Code §§ 17000-17004.5. 

45 Vehicle Code § 17004; Vehicle Code § 17004.7. 

46 Government Code § 844.6(a); Government Code § 845.4. 

47 Government Code § 845.8(a). This immunity does not extend to incarceration after the public employee knew or 
should have known the person being held for revocation proceedings was not actually a person on parole. Perez-Torres 
v. California (2007) 42 Cal.4th 136, 141-142 [64 Cal.Rptr.3d 155]. 
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 The physical injuries were caused by a wrongful or negligent act during the course of 
biomedical or behavioral research.48 

 Damage was suffered as a result of a breach of a contract.49 

 The case involves liability under worker’s compensation law (see § 4.43).50 

 The claims are for non-monetary relief only, such as a request for an injunction or 
declaratory relief.51 

Compared to the state itself, individual public employees like correctional officers, prison 
administrators, and prison medical staff may be sued for their negligent or wrongful acts except when 
the law specifically provides for an immunity.52 The situations in which public employees are immune 
to lawsuits by people in prison are as follow: 

 A public employee is generally not liable for an injury resulting from an exercise of their 
official discretion.53  

 A public employee is not liable for injury caused by instituting or prosecuting a judicial 
or administrative proceeding maliciously or without probable cause54 Moreover, 
prosecutors and judges traditionally have immunity under the common law for their 
quasi-judicial and judicial actions.55 

 A public employee is not liable for an injury caused by the failure to furnish or obtain 
medical care, except where the employee should have known of the need for immediate 
care and failed to take reasonable action to summon care.56  

 A public employee is not liable for injuries caused by diagnosing or failing to diagnose or 
treat mental illness or addiction, or for administering a prescribed mental health 

                                                 
48 Penal Code § 3524. 

49 Government Code § 814; Government Code § 844.6(a). 

50 Government Code § 814.2; Government Code § 844.6(a). 

51 Government Code § 814; Government Code § 844.6(a). 

52 Government Code § 844.6(d). See, e.g., Cousins v. Lockyer (9th Cir. 2009) 568 F.3d 1063 (the immunity statute 
(Government Code § 821.6) does not apply to false imprisonment claims); see also Sullivan v. County of Los Angeles 
(1974) 12 Cal.3d 710, 719-722 [117 Cal.Rptr.241]; Lawson v. Superior Court (2010) 180 Cal.App.4th 1372, 1398-1399 
[103 Cal.Rptr.3d 834] (immunities for public employees did not apply to employees of private company that operated 
prison-mother facility). 

53 Government Code § 820.2.  

54 Government Code § 821.6. 

55 Bocanegra v. Jakubowski (2015) 241 Cal.App.4th 848, 858 [194 Cal.Rptr.3d 327]; Frost v. Geernaert (1988) 200 Cal.App.3d 
1104, 1107-1108 [246 Cal.Rptr. 440]. 

56 Government Code § 845.6. 
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treatment. However, a public employee may be liable for injury caused by negligence or 
wrongdoing in prescribing or administering a mental health treatment.57  

 A public employee is not liable for any injury resulting from a decision to confine or 
release a person for mental illness or addiction.58 

 A public employee is not liable for a vehicle accident that happens while responding to 
an emergency call or pursuing a criminal suspect.59 

In summary, people in prison cannot sue the state or a state agency for money damage under 
state tort law unless the case fits into an exception. People in prison can sue individual state employees 
for money damages under state tort law, except for some exceptions. If neither the state nor the 
employees are immune from suit, a person can name both the state and the employees as defendants 
in the lawsuit.  

18.10 Bane Civil Rights Act Lawsuits  

California has its own civil rights law, called the Bane Civil Rights Act, which is set forth in 
Civil Code § 52.1. Under the Bane Civil Rights Act, a plaintiff can sue for damages if the defendant, 
used threats of violence, intimidation or coercion to prevent the plaintiff from doing something they 
had the legal right to do or to force the plaintiff to do something that they were not legally required 
to do.60 The plaintiff does not need to show that the defendant was acting under color of law.61 Most 
importantly, it appears that prison officials do not have immunity from lawsuits for money damages 
filed under the Bane Civil Rights Act.62 

A plaintiff can also request an injunction or declaratory relief in a state civil rights lawsuit.63 
However, as previously discussed, people in prison are usually better off seeking injunctive relief from 
prison officials through a state court petition for writ of habeas corpus (see Chapter 15). 

18.11 Small Claims Lawsuits 

A small claims action is a special type of state court lawsuit for minor property loss or damage 
claims. A small claims suit is usually the speediest and easiest type of legal action for getting 

                                                 
57 Government Code § 855.8; Johnson v. County of Los Angeles (1983) 143 Cal.App.3d 298 [191 Cal.Rptr. 704] (discussing 

difference between failure to summon care and failure to provide treatment in suicide case). 

58 Government Code § 856. 

59 Vehicle Code § 17004; Vehicle Code § 17004.7. 

60 Civil Code § 52.1; Bender v. County of Los Angeles (2013) 217 Cal.App.4th 968, 976-979 [159 Cal.Rptr.3d 204] (upholding 
decision that unlawful arrest and beating of unresisting hand-cuffed man violated Bane Civil Rights Act); Shoye v. 
County of Los Angeles (2012) 203 Cal.App.4th 947, 955-956 [137 Cal.Rptr.3d 839] (wrongful arrest and detention, 
without more, does not violate Bane Civil Rights Act); Venegas v. County of Los Angeles (2004) 32 Cal.4th 820, 841-842 
[11 Cal.Rptr.3d 692] (allowing suit to proceed under civil rights act for unreasonable search and seizure). 

61 Civil Code § 52.1(a). 

62 Serbe, Judge: Black inmate who contracted valley fever can sue prison, S.F. Daily Journal (Jul. 10, 2015). 

63 Civil Code § 52.1. 
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compensation for lost or damaged personal property. A person may bring a small claims court action 
for any amount of damages up to $10,000.64 

Because the state of California and its agencies are immune from most lawsuits for money 
damages (see § 18.9), people in prison often cannot bring small claims actions against the CDCR itself. 
However, people may sue individual CDCR staff members who lost or damaged the property or who 
set the policy requiring destruction of the property.  

Small claims lawsuits are filed on standard complaint forms. A plaintiff must state in the 
complaint that all administrative remedies have been exhausted prior to filing the small claims action 
(see §§ 18.3-18.6). A small claims case must be filed in the county where the property loss occurred or 
where the defendant resides.65 There is a fee for filing a small claims action, but a person who is 
indigent may ask the court to waive the filing fee.66 The basic court forms for filing a small claims suit 
(Forms SC-100-INFO, SC-100, SC 100-A and MC-030) are attached as Appendix 18-B.  Forms should 
also be available by writing to the clerk of the local superior court. 

A person who brings a small claims court action does not need to appear in court to litigate 
the case. Instead, they may submit evidence supporting the claim by filing written declarations and 
exhibits.67 In addition, another person can go to the court hearings on their behalf, so long as that 
person is not a lawyer.68 

A plaintiff generally cannot appeal after the denial of relief in a small claims action.69  

The California Department of Consumer Affairs publishes an excellent free self-help manual 
on small claims actions called The Small Claims Court: A Guide to Its Practical Use; the manual is available 
at www.dca.ca.gov/publications or by writing to Department of Consumer Affairs, Office of 
Publications, Design & Editing (PDE) 1625 North Market Boulevard, Suite N-112, Sacramento, CA 
95834. Forms and more information on small claims lawsuits can be found on the California Courts’ 
Self-Help Center website at www.courts.ca.gov/selfhelp-smallclaims.htm. 

18.12 When to File State Civil Lawsuits: Statutes of Limitations  

The time for filing a state civil lawsuit against prison officials normally begins when the 
Government Claims Board denies a claim (§ 18.5). If the Board sends a notice that the claim has been 
denied, any state civil lawsuit must be filed within six months after the date that the Board’s notice 

                                                 
64 Code of Civil Procedure § 116.221. 

65 Code of Civil Procedure §§ 116.370, 395. A list of California state courts is in Appendix 15-A. 

66 Code of Civil Procedure § 116.320(c).  

67 Code of Civil Procedure § 116.540(f). 

68 Code of Civil Procedure §§ 116.510-116.530. 

69 Code of Civil Procedure § 116.710(a). 
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was deposited in the mail.70 If the Board files the claim but does not officially deny it or does not send 
a notice of the denial, then the state civil lawsuit must be filed within two years after the date on which 
the injury occurred or was discovered.71 The “mailbox rule” applies, which means that a pro se 
complaint is deemed filed on the date that it is properly delivered to prison officials for mailing (rather 
than on the date it is actually received by the court).72 

If the Government Claim is denied while a CDCR administrative appeal is still pending (see § 
18.3), the additional time needed to complete the administrative appeal process does not count toward 
the deadline.73 

When a person in prison wants to sue for money damages for injuries caused by an outside 
health care provider, the lawsuit must be filed within three years after the date of the injury.74  

18.13 Where to File State Civil Lawsuits: Jurisdiction and Venue 

A plaintiff may be able to file the state civil lawsuit in either federal or state court. The 
circumstance that will determine where the case can be filed depends on the claims being raised and 
the type of relief being requested. 

State civil law claims can be filed in federal court if the plaintiff is also raising related federal 
civil rights (§ 1983) claims in the same case and the state law part of the action is seeking money 
damages. This type of mixed federal and state law case can also be filed in state court. The choice is 
up to the plaintiff. For the reasons explained in § 17.14, a person who is filing a lawsuit that contains 
both state and federal law claims usually should file the complaint in federal court. Note that if a 
federal court dismisses the federal law claims or grants summary judgment to the defendants on the 
federal law claims, it will usually dismiss the state law claims without prejudice to re-filing the case in 
state court.75 

If a plaintiff is raising only state law issues, then the state civil law action must be filed in a 
state court; a federal court does not have jurisdiction over cases that are based only on state law. Also, 
a state civil law claim seeking injunctive or declaratory relief cannot be filed in federal court because 
the Eleventh Amendment of the U.S. Constitution prohibits federal courts from enforcing state law.76  

                                                 
70 Government Code § 945.6(a)(1). The six-month statute of limitations means six calendar months or 182 days, 

whichever is longer. Gonzales v. County of Los Angeles (1988) 199 Cal.App.3d 601, 604 [245 Cal.Rptr. 112]. A lawsuit 
against the state or a state employee is timely under this rule even if the normal statute of limitations for the cause of 
action has already passed. See Massa v. Southern Cal. Rapid Transit Dist. (1996) 43 Cal.App.4th 1217 [51 Cal.Rptr.2d 
164]; Schmidt v. Southern Cal. Rapid Transit Dist. (1993) 14 Cal.App.4th 23 [17 Cal.Rptr.2d 340]. 

71 Government Code § 945.6(a)(2). 

72 Silverbrand v. County of Los Angeles (2009) 46 Cal.4th 106 [92 Cal.Rptr.3d 595]; see also Shufelt v. Hall (2008) 163 
Cal.App.4th 1020 [77 Cal.Rptr.3d 900]; Moore v. Twomey (2004) 120 Cal.App.4th 910 [16 Cal.Rptr.3d 163]. 

73 Wright v. California (2004) 122 Cal.App.4th 659 [19 Cal.Rptr.3d 92]. 

74 §Code of Civil Procedure § 340.5; Code of Civil Procedure § 352.1; Belton v. Bowers Ambulance Service (1999) 20 Cal.4th 
928, 931-932 [86 Cal.Rptr.2d 107]. 

75 28 U.S.C. § 1367(c)(3); Acri v. Varian Assocs., Inc. (9th Cir. 1997) 114 F.3d 999, 1001; see, e.g, Morton v. Hall (C.D. Cal. 
2006) 455 F. Supp.2d 1066, 1072. 

76 Pennhurst State School & Hospital v. Halderman (1984) 465 U.S. 89 [104 S.Ct. 900; 79 L.Ed.2d 67]. 
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A plaintiff also needs to decide which court district to file in. Usually, a civil case should be 
filed in the trial-level court in the location where the injury or loss occurred or where one or more of 
the defendants reside.77 For people in California prisons filing in federal court, this will be one of the 
four federal court districts in California (Central, Eastern, Northern, or Southern) (see § 17.14). For 
people filing in state court, this would be the superior court for the appropriate county. Appendix 15-
A contains a list of all the state courts with notes about which the prisons are located in which court 
districts. Appendix 16-A contains a list of all the federal courts with notes about which the prisons are 
located in which court districts. 

18.14 Basic Procedures for State Tort Lawsuits  

If the plaintiff wants to include state civil claims in a federal civil rights (§ 1983) lawsuit filed 
in federal court, the plaintiff should fill out the § 1983 complaint form as described in § 17.21. The 
description of the facts should include a statement that the damages claim was presented to the 
Government Claims Board and denied. The plaintiff should also state that related state law claims are 
being raised and include the state law claims in the descriptions of the legal grounds for the case. For 
example, a plaintiff who was beaten by a correctional officer could allege use of excessive force in 
violation of the U.S. Constitution’s Eighth Amendment, a state law civil rights violation, and state law 
torts of assault and battery. A lawsuit filed in federal court will then proceed under the federal rules 
of procedure discussed in §§ 17.21-17.32).  

If the plaintiff files the lawsuit in state court, the case will be governed by the California Code 
of Civil Procedure, California Rules of Evidence,78 and the local rules of the superior court. There are 
standard form complaints for California civil law actions which be available from the law library or 
the county clerk. The forms are also on the California courts’ website at 
www.courts.ca.gov/forms.htm. Most of the standard forms necessary for filing and serving a 
complaint in a state tort case (PLD-PI-001, PLD-PI-001(1), PLD-PI-001(2), PLD-PI-001(3), PLD-
PI-001(4), PLD-PI-001(6), POS-030, POS-040) are included in Appendix 18-C. Some county courts 
may also require a plaintiff to file additional local forms.  

There are filing fees for a state court lawsuit, which vary depending on the amount of the claim 
and several other factors;79 specific information on fees can be obtained by writing to the local court 
clerk. Many of the superior courts also include information about filing and fees on their websites. A 
person who does not have enough money to pay fees can ask the court to waive the fees; the court 
form and instruction sheet for requesting a fee waiver are in Appendix 15-G. 

The detailed procedures for filing, serving, and prosecuting a state court lawsuit are beyond 
the scope of this Handbook. Information about California civil case procedure is available in various 
resources. Books published by the Continuing Education of the Bar (CEB) can be very helpful; these 
include California Government Tort Liability Practice, Civil Procedure Before Trial, and Civil Procedure During 
Trial. Witkin’s Summary of California Law, California Evidence, and California Procedure are also useful 
resources.  

                                                 
77 Code of Civil Procedure § 395(a). 

78 See, e.g., Denari v. Superior Court of Kern County (1989) 215 Cal.App.3d 1488 [264 Cal.Rptr. 261] (where mixed federal 
and state claims brought in state court, state law evidentiary privileges applied). 

79 See filing fee schedule in Code of Civil Procedure § 116.230. 
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If a person who is indigent is a party to a civil action involving personal or property interests, 
a trial court must assure that the person is afforded meaningful access to the courts. There are 
alternative ways for a court to accomplish this goal, such as deferring the action until the person is 
released, appointing counsel, transferring the person to court, using depositions in lieu of personal 
appearances, holding the trial in prison, conducting hearings by telephone, propounding written 
discovery, or using closed-circuit television or other electronic media.80 

18.15 Attorney’s Fees 

The possibility of an award of attorneys’ fees can be an important factor in convincing an 
attorney to represent a person in a civil lawsuit. The availability of attorneys’ fees will depend on the 
issues being raised in the case. 

As discussed in §§ 17.33-17.34, there are laws that allow a court to award attorney’s fees to the 
winning party in a federal civil rights (§ 1983) suit. A successful plaintiff who files a case (in either 
federal court or in state court) raising mixed federal and state claims may be awarded attorneys’ fees 
under these laws. 

Courts are not authorized to award attorneys’ fees in cases raising only state tort law claims 
that are primarily intended to win money damages for an individual person. Thus, if a person presents 
only state tort law claims (or wins only on state tort law claims) no attorneys’ fees will be awarded. In 
such cases, the only incentive for a lawyer to take the case is likely to be an agreement that the plaintiff 
will pay the lawyer some portion of any money damages award. 

In contrast, a court can order losing defendants to pay the plaintiff’s attorneys fees and other 
litigation costs in a case brought under the Bane Civil Rights Act.81 This provides a strong incentive 
for plaintiffs to allege that the defendants’ actions violated that Act in addition to violating the federal 
constitution and/or state tort law.  

Finally, if a plaintiffs’ state court case results in injunctive relief vindicating important public 
rights, the court may award attorneys’ fees; this is sometimes called the “private attorney general” 
doctrine.82 Because such fees are not subject to the Prison Litigation Reform Act (PLRA), they may 
be more generous than fees awarded on federal civil rights claims. However, attorneys’ fees cannot be 
granted if the primary effect of a lawsuit is to benefit the plaintiff’s personal economic interests.83 In 

                                                 
80 Wantuch v. Davis (1995) 32 Cal.App.4th 786, 792 [39 Cal.Rptr.2d 47]; Apollo v. Gyaami (2008) 167 Cal.App.4th 1468, 

1482-1485 [85 Cal.Rptr.3d 127] (unrepresented plaintiff in prison civil case was denied meaningful access to the courts 
where made many reasonable though unsuccessful attempts at effecting service, filing timely motions, and appearing 
at hearings); Jameson v. Desta (2009) 179 Cal.App.4th 672, 682-684 [101 Cal.Rptr.3d 345] (trial court abused its 
discretion by dismissing tort case because incarcerated person did not appear at hearing by telephone, even though 
prison staff were not allowing them to communicate with court by telephone). 

81 Civil Code § 52.1(h); see, e.g., Bender v. County of Los Angeles (2013) 217 Cal.App.4th 968, 986-990 [159 Cal.Rptr.3d 
204]. 

82 Code of Civil Procedure § 1021.5; see Woodland Hills Residents’ Assn. v. City Counsel of Los Angeles (1979) 23 Cal.3d 917, 
925 [154 Cal.Rptr. 503]; Press v. Lucky Stores (1983) 34 Cal.3d 311, 317 [193 Cal.Rptr. 900]; see also Serrano v. Priest 
(1977) 20 Cal.3d 25, 33 [141 Cal.Rptr. 315] (authorizing fee awards for constitutional claims). § 1021.5 does not 
authorize compensation for costs of litigation other than attorneys’ fees. Olson v. Automobile Club of Southern California 
(2008) 42 Cal.4th 1142, 1156-1157 [74 Cal.Rptr.3d 81]. 

83 Flannery v. California Highway Patrol (1998) 61 Cal.App.4th 629, 637 [71 Cal.Rptr.2d 632]. 
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deciding whether to award a plaintiff fees, a court considers whether the case resulted in enforcement 
of an important right affecting the public interest, whether it conferred a significant benefit on a large 
group of people, and whether there was a need for the plaintiff to take on the burden of enforcing 
that right.84 Attorneys’ fees are appropriate when the case benefits to people in prison and the general 
public.85 

  

                                                 
84 City of Hawaiian Gardens v. City of Long Beach (1998) 61 Cal.App.4th 1100, 1112 [72 Cal.Rptr.2d 134]; Woodland Hills 

Resident Assn. v. City Counsel of Los Angeles (1979) 23 Cal.3d 917, 934-935 [154 Cal.Rptr. 503]. 

85 In re Head (1986) 42 Cal.3d 223, 228 [228 Cal.Rptr. 184]; Inmates of the Sybil Brand Institute for Women v. County of Los 
Angeles (1982) 130 Cal.App.3d 89, 112 [181 Cal.Rptr. 599]. 


































































